Page 1

@ LexisNexis®
1 of 8 DOCUMENTS

OREGON STATE POLICE OFFICERS' ASSOCIATION, FEDERATI ON OF
OREGON PAROLE AND PROBATION OFFICERS and ASSOCIATIO N OF
OREGON CORRECTIONS EMPLOYEES, Respondents, v. STATEOF OREGON,
Appellants. RICHARD TISSUE, LaRHETTE S. SWANN, DARRELL WELLS and
GARRY McCORKLE, Respondents, v. STATE OF OREGON, byand through the
OREGON STATE CORRECTIONAL INSTITUTION and PUBLIC EM PLOYEE
RETIREMENT BOARD, Appellant, and PORTLAND SCHOOL DI STRICT NO
1J, BEAVERTON SCHOOL DISTRICT NO. 48, and OREGON CITY SCHOOL
DISTRICT NO. 62, Defendants-Respondents. DAWN MORGA, MICHAEL
CULLIVAN, ANN LOGAN and PAUL FERDERBER, Respondents, and STER-
LING WILLIVER, BRUCE PRUNK and ALICE HATCH, Plainti ffs, v. STATE OF
OREGON, by and through OREGON VOCATIONAL REHABILITA TION DIVI-
SION; by and through OREGON DEPARTMENT OF CORRECTIO NS; by and
through STATE BOARD OF HIGHER EDUCATION, and CITY O F PORTLAND,
Appellants, and KLAMATH COUNTY and DESCHUTES COUNTY , Defendants.
SALEM POLICE EMPLOYEES UNION, TERRY LOCKE and JIM M ILLER,
Respondents, v. CITY OF SALEM, Appellant.

SC S42333 (Control), SC S42511, SC S42355
SUPREME COURT OF OREGON
323 Ore. 356; 918 P.2d 765; 1996 Ore. LEXIS 54

October 25, 1995, Argued and submitted
June 21, 1996, Filed

PRIOR HISTORY: [***1] CC 94C-14019; CC  (Oregon), which granted summary judgment to plfinti
94C-13963; 94-12-08563; CC 95-C10338. On certifica- state employees and ruled ti@at. Const. art. 1X, 88 10
tion from the Court of Appeals pursuant to Oregaemvk 11, 12 violated the Contracts Clause, U.S. Const. ag. |,
1995, chapter 284. 10, because such sections interfered with plagtiftib-
lic Employee Retirement System contract with defand
*  Appeals from Multnomah County Circuit by altering the terms of the contract after emplegin
Court, Stephen S. Walker, Judge, and Marion had started.
County Circuit Court, Richard D. Barber, Judge.
OVERVIEW: Or. Const. art. IX was amended and ap-
DISPOSITION: The judgments of the circuit courts proved by voters, addin@r. Const. art. IX 88§ 10L1, 12,
in OSPOA, Tissue, and SPEU are affirmed. The judg-13. Such sections had the effect of altering the iEubl
ment in Morgan on the City of Portland's crossrolas Employees' Retirement System (PERS). Plaintiff joubl
reversed and is remanded to the circuit court fdryeof employees filed suit against defendant state, atgm
a judgment for the State of Oregon on the City'sthat the enactment of the amendments violated tire C

cross-claim; otherwise affirmed. tracts Clause, U.S. Const. art. I, § 10, and agytirat
defendant had entered into contractual relationth wi
CASE SUMMARY: them, that defendant's PERS obligations vested when

plaintiffs accepted or continued employment, andt th

such obligations could not be modified or termidate
PROCEDURAL POSTURE: Defendant state sought The trial court granted plaintiffs' motion for suram
review of orders by the Multnomah County Circuitu®o  judgment, ruling thaOr. Const. art. IX, 88§ 1011, 12
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violated the Contracts Clause and were unconstitati
The court affirmed, holding that contractual relas

behalf of employees); employer contributions; aathe
ings from the investment of those funds.

between an annuitant and an employer were created

when an annuitant made a contribution to a perfsiod,
and upon full performance, rights accrued whichldou
not be impaired by subsequent legislation. An eygso
who accepted an initial retirement plan offer hadted
contract rights which could not be altered by aosec
plan put into effect after the initial plan.

OUTCOME: The court affirmed the judgment of the
trial court that constitutional amendments whicterad
plaintiff public employees' retirement system cantr

Constitutional Law > Congressional Duties & Powers >
Contracts Clause > General Overview

Public Contracts Law > Contract Provisions > General
Overview

[HN4] Analysis of a claimant's argument under thd-f
eral Contracts Clause, U.S. Const. art. |, 8 1Qireq the
court to determine: first, whether there is a cactual
relationship between claimants and the state; skdbn
so, the nature of the contractual promises thagadly

with defendant state violated the federal Contractshave been impaired; third, whether a state law irapa

Clause and were void. Contractual relations betwaren
annuitant and an employer were created when thei-ann
tant made contributions to a pension fund, and seleh
tions could not be impaired by subsequent legttati

LexisNexis(R) Headnotes

Constitutional Law > Congressional Duties & Powers >
Contracts Clause > General Overview
[HN1] SeeU.S. Const. art. |, § 10, cl. 1

Civil Procedure > Trials > Jury Trials > Province of
Court & Jury

Civil Procedure > Appeals > Standards of Review > De
Novo Review

Public Contracts Law > Contract Provisions > General
Overview

[HN2] Determinations on a question of law by altria
court are reviewable de novo.

Pensions & Benefits Law > Employee Benefit Plans >
Welfare Benefit Plans

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN3] The Public Employees' Retirement System
(PERS) is a statewide defined benefit retiremesin pl
that is administered by the trustee Public EmploRes
tirement Board. Or. Rev. Stat. ch. 237. The PuBlic-
ployes' Retirement Fund (PERF) is an express statut
trust fund, separate and distinct from the stadeseral
Fund.Or. Rev. Stat. § 237.27The State Treasurer holds

any of those contractual promises and, if so, wdretiie
impairment is "substantial"; and fourth, if so, \iter the
state law creating the substantial impairment iffed

by a significant and legitimate public purpose and
whether the method used by the state to advande tha
public purpose constitutes an unnecessarily brepdd-
iation of its contractual obligation to private pens.

Constitutional Law > Congressional Duties & Powers >
Contracts Clause > Coverage

Public Contracts Law > Contract Provisions > General
Overview

[HN5] The Contracts Clause, U.S. Const. art. 1,08 i%
not an absolute bar to subsequent modification of a
state's own financial obligations. As with laws &g
the obligations of private contracts, an impairmeray
be constitutional if it is reasonable and necestasgrve
an important public purpose. In applying this stmnad
however, complete deference to a legislative assass
of reasonableness and necessity is not approfdrate
cause the state's self-interest is at stake.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
Teacher Pensions

[HN6] Contractual relations between an annuitamt an
employer are created when an annuitant makes ai-cont
bution to a pension fund and, upon full performabge
the annuitant, rights accrue which cannot be ingobby
subsequent legislation.

the PERF as a mere custodian. PERS investments afeensions & Benefits Law > Employee Benefit Plans >

managed by the Oregon Investment Cour®il. Rev.
Stat. § 293.701 et seBenefits paid by PERS are funded
from three sources: employee contributions (eitkigin-
held from employees' salaries or paid by employars

General Overview
[HN7] A contractual right can be established beftire
completion of the service necessary for a pension.
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Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN8] Oregon has adopted not only the contractoalc
cept of pensions, but, also, the concept that aontal
rights can arise prior to the completion of theviser
necessary to a pension. Such rights are subjexitise-
qguent completion of the necessary service.

Contracts Law > Formation > Offers > Revocable Of-
fers

Contracts Law > Performance > Partial Performance >
General Overview

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN9] Partial performance by the employee limit® th
employer's power to revoke the offer of a retiretmen
plan.

Contracts Law > Formation > Offers > Revocable Of-
fers

Contracts Law > Performance > Partial Performance >
General Overview

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN10] Tender of performance by an employee is
quired to make the offer of a retirement plan higdi

Contracts Law > Types of Contracts > Unilateral Con-
tracts > General Overview

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN11] The adoption of a pension plan is an offer &
unilateral contract.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN212] In the situation where the employee hassfati
all conditions precedent to becoming eligible fenéfits
under a plan, the better reasoned view is thatethe
ployee has a vested right to the benefits. Thigv\sees
the employer's plan as an offer to the employeechvhi

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN13] Oregon follows the rule that retirement bitse
at become vested at the time of acceptance of gmplo
ment. An employe who accepts an initial retirenygan
offer has vested contractual rights under the offeich
cannot be altered by a second plan put into etifter
the initial plan has been accepted by the employee.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN14] Oregon's Public Employees' Retirement System
is a contract between the state and its employeed,
that public employment gives rise to certain cattral
obligations that are protected by the state aneréd
constitutions. The state may obligate itself carttrally
to private individuals and, normally, general pijphes of
contract law govern the inquiry.

Contracts Law > Formation > Acceptance > General
Overview

Contracts Law > Performance > Tender & Delivery
Contracts Law > Types of Contracts > Unilateral Con-
tracts > Employee Benefit Plans

[HN15] The state may undertake binding contractual
obligations with its employees, including benefitat
may accrue in the future for work not yet performed
Oregon's Public Employees' Retirement System pensio
plan is an offer for a unilateral contract whichndae
accepted by the tender of part performance by the e
ployee. Most jurisdictions adhering to a contrdutdry

of pensions construe pension rights to vest onmanee

of employment or after a probationary period, witst-

ing encompassing not only work performed but also
work that has not yet begun.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

can be accepted by the employee's continued employfHN16] Or. Const. art. IX, 8 10equires that public em-
ment, and such employment constitutes the underlyin ployees contribute six percent of their wages teirth

consideration for the promise.

Contracts Law > Formation > Acceptance > Methods
of Acceptance > General Overview

Contracts Law > Formation > Acceptance > Reasona-
ble Time

retirement system; prohibits the state or any jgalit
subdivision after January 1, 1995, from contracting
pay their employees' six percent contribution; prehi-

bits public employers from contracting to grant pais-

es to offset the effects on employees of the sicqe

contribution.
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Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN17] SeeOr. Rev. Stat. § 237.073993) (recodified
asOr. Rev. Stat. § 238.2q3995)).

Constitutional Law > Congressional Duties & Powers >
Contracts Clause > General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN24] The guaranteed minimum rate of return become
a contractual obligation of the state under Oregy®nib-

lic Employees' Retirement System.

Contracts Law > Performance > Partial Performance >

[HN18] The most basic purposes of the Contracts General Overview

Clause, U.S. Const. art. I, § 10, point to thesepks
principles: the state must keep its promises, anmdaly
depart therefrom only for a significant and legie
public purpose.

Constitutional Law > State Constitutional Operation
[HN19] SeeOr. Const. art. XI, § 7

Constitutional Law > State Constitutional Operation
[HN20] SeeOr. Const. art. XI, § 10

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN21] Oregon's Public Employes' Retirement Fund

(PERF) is a statutory trust fund, separate andndist

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN25] Once an employee performs services in rekan
on the employer's promise to afford a particulandbi¢
on retirement, the employer is contractually bouad
honor that obligation.

Labor & Employment Law > Disability & Unemploy-
ment Insurance > Disability Benefits > Claim Proce-
dures

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN26] SeeOr. Rev. Stat. § 237.153973) (recodified
atOr. Rev. Stat. § 238.352995)).

Pensions & Benefits Law > Employee Benefit Plans >

from the General Fund. PERF is fully funded on a General Overview
pay-as-you-go basis by employer and employee contri[HN27] Or. Const. art. IX, § 1®rovides that if any part

butions and interest on its investments.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

[HN22] SeeOr. Rev. Stat. § 237.27@A975) (recodified
asOr. Rev. Stat. § 238.2§3995)).

Contracts Law > Types of Contracts > Guaranty Con-
tracts

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

Pensions & Benefits Law > Governmental Employees >
State Pensions

[HN23] Or. Const. art. X, § 1prohibits the state or any
political subdivision from contracting to guarantaey
rate of interest or return on monies in a retiretdan or
system established by law.

Pensions & Benefits Law > Employee Benefit Plans >
General Overview

of Or. Const. art. I1X, 88 1011 12 is held to be unconsti-
tutional under the federal or state constituticihg, re-
maining parts shall not be affected and shall raniai
full force and effect.

Labor & Employment Law > Employment Relation-

ships > Employment Contracts > Conditions & Terms >

General Overview

Pensions & Benefits Law > Employee Benefit Plans >

General Overview

Public Contracts Law > Contract Provisions > General

Overview

[HN28] Or. Const. art. IX, 88 1011, 12 substantially
impair the state's contractual obligations to eryeds in
violation of the federal Contracts Clause, U.S. €oart.
I, 8 10, and that the impairment is not justifieg dny
significant and legitimate public purpose. Accoglin

Or. Const. art. IX, §8 1011, 12 are void.

COUNSEL: Michael D. Reynolds, Assistant Attorney
General, Salem, argued the cause for appellants Sta
Oregon and Public Employees Retirement Board. With
him on the briefs were Theodore R. Kulongoski, Atto
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ney General, and Virginia L. Linder, Solicitor Geale
Salem.

Linda Meng, Chief Deputy City Attorney, Portland; a
gued the cause and filed the briefs for appellaty &f
Portland.

William G. Blair, Assistant City Attorney, Salenrgaed
the cause for appellant City of Salem. With himtba
brief was Stephanie Smythe, City Attorney, Salem.

Daryl S. Garrettson, of Hoag, Garrettson, Goldkrt
Fenrich, [**2] Portland, argued the cause aniédi
the brief for respondents Oregon State Police &xffic
Association, Federation of Oregon Parole and Probat
Officers, Association of Oregon Corrections Empksje
Salem Police Employees' Union, Terry Locke, and Jim
Miller.

Gregory A. Hartman, of Bennett, Hartman, Reynolds &
Wiser, Portland, argued the cause and filed thef ffor
respondents Dawn Morgan, Michael Cullivan, Ann Lo-
gan, and Paul Ferderber. With him on the brief were
James S. Coon and Lory J. Kraut, Portland.

James S. Coon, of Swanson, Thomas & Coon, Portland,

argued the cause for respondents Richard Tissug; La
hette S. Swann, Darrell Wells, and Garry McCorkle.
With him on the brief were Gregory A. Hartman and
Lory J. Kraut, Portland.

John W. Osborn, of Miller, Nash, Weiner, Hager &
Carlsen, Portland, waived appearance for
dants-respondents Portland School District No.Bes-
verton School District No. 48, and Oregon City Suaho
District No. 62.

Elden M. Rosenthal, of Rosenthal & Greene, P.Cd, an
Richard H. Braun, Portland, filed a brief on behalf
amicus curiae Benefits Committee.

JUDGES: VAN HOOMISSEN, J., Fadeley, J., con-
curred and filed an opinion. Gillette, [***3] Jspe-
cially concurred in part and dissented in part filled an
opinion, in which Carson, C.J., and Graber, Jngdi

OPINION BY: VAN HOOMISSEN

OPINION
[*361] [**768]
VAN HOOMISSEN, J.

In Banc

The question presented by the appeals in these four

consolidated cases is whether any part of Balloasvdes
8 (1994)" impairs an obligation of plaintiffs' Public Em-

defen-

ployes' Retirement System (PERS) contract withrthei
public employers in violation of the Contracts Glawf
Article I, section 10, of the United States Consiiin. 2
Ballot Measure 8 amended the Oregon Constitution by
adding three sections to Article IX. The circuitucts
held that Sections 10 (six percent pick-up), 1latgno-
teed rate of return), and 12 (sick leave creditpdfcle

IX violate the federal Contracts Clause. We agi&e.
hold that Sections 10, 11, and 12 of Article IXlgie the
Contracts Clause of the United States Constitutider
cordingly, we declare Sections 10, 11, and 12 void.

1 The text of Ballot Measure 8 is reproduced in
the appendix to this opinion.

2 [HN1] Article I, section 10, clause 1, of the
United States Constitutigorovides in part:

"No State shall * * * pass any *
* * Law impairing the Obligation
of Contracts|.]"

Article |, section 21, of the Oregon Constitution
embodies a similar prohibition.

[***4]
3 All the justices of this court are members of
the Public Employees' Retirement System
(PERS). Thus, each justice may have some finan-
cial interest in the outcome of these cases. Not-
withstanding, the "rule of necessity" authorizes
this court to adjudicate these claims. Sheghes
v. State of Oregon, 314 Ore. 1, 5 n 2, 838 P.2d
1018 (1992)

[HN2]

The circuit courts' declarations that Sections 11,
and 12 of Article IX (Ballot Measure 8) violate tffied-
eral Contracts Clause are determinations on a ignest
law and are reviewable de novo. SReagsdale v. De-
partment of Revenue, 321 Ore. 216, 217, 895 P.28 13
(1995) Post v. Oregonian Publishing Co., 268 Ore. 214,
222,519 P.2d 1258 (1974)

This court's resolution of these appeals involes f
relevant facts: the enactment of Ballot Measuren8 i
1994, statutes concerning public sector employeasd
the existence of collective bargaining agreememts a
employment customs between the staded its political
subdivisions and employees thereof. Those matters a
discussed below.

4 After the 1995 legislative session, PERS sta-
tutes were recodified. Citations to the PERS sta-
tutes in this opinion are to the statutes that were
in force at the time Measure 8 was approved by
the people.
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[***5]
5 When we use the word "state" in this opi-
nion, we refer to all public employers that are
parties to these cases.

[*362]
tions for summary judgment.In Oregon State Police
Officers' Association v. State of Oregon (OSPOA),
plaintiffs challenged Sections 10, 11, and 12. Tiheuit
court granted plaintiffs' motions for summary judgrh
on their claims that all three sections violate thaeral
Contracts Clause and entered judgments accordingly.

6 Plaintiffs challenged Ballot Measure 8 on
various constitutional, statutory, and common law
grounds. This opinion addresses only plaintiffs'
claim that Ballot Measure 8 violates the federal

These cases were resolved on cross mo-

8 Plaintiff Miller is not a member of the bar-
gaining unit that SPEU represents and he is oth-
erwise unrepresented in connection with collec-
tive bargaining issues.

[*363] These disputes over the applicability of
the federal Contracts Clause arise from the paries-
kedly different view of Oregon pension law regaglin
the contract that the PERS represehtEhe state con-
tends that the circuit courts erred in declaringt tBec-
tions 10, 11, and 12 of violate the federal Consrac
Clause. Although the state acknowledges that tke si
percent pick-up, guaranteed rate of return, arklIs@ve
credit are, or at least have been, terms of theSP&dR-
tract, the state argues that those contractual ipesm
attach only for [***8] work already performed arnlat
the state may modify unilaterally or even eliminata-

Contracts Clause, because that was the basis fotirely any or all of those terms prospectivélyThe state

summary judgment in each of these cases.

Atiyeh v. State of Oregon, 323 Ore. 413,
918 P.2d 795andOregon Education Association
v. Keisling, 323 Ore. 429, 918 P.2d 8G8so in-
volve challenges to Ballot Measure 8 on other
grounds. In the light of the majority's result in

these consolidated cases, those two cases ar

dismissed this date as moot.

[***6] In Tissue v. State of Oregon (Tissue),
plaintiffs challenged only Section 12The circuit court
granted plaintiffs' motion for summary judgmenttoeir
claim that Section [**769] 12 violates the federa
Contracts Clause and entered judgment accordingly.

7  Plaintiff Cullivan belongs to the Portland Fire
and Police Disability and Retirement Plan
(FPDR), which is not part of the PERS retirement
system. FPDR is authorized by the Charter of the
City of Portland.

In Morgan v. State of Oregon (Morgan), plaintiffs
challenged only Section 10. The City of Portlariddia
cross-claim for indemnity against the state, asgpthat
the state is responsible for any liability the cityght
incur as a result of the passage of Measure 8cirbeit
court granted plaintiffs’ motion for summary judgme
on their claim that Section 10 violates the fed&ah-
tracts Clause, granted the City of Portland's nmofiar
summary judgment on its indemnity claim against the
state, and entered judgment accordingly.

[***7] In Salem Public Employees Union v. City
of Salem (SPEU), plaintiffs challenged Sections 1D,
and 12.8 The circuit court granted plaintiffs' motion for
summary judgment on their claims that all thredisas
violate the federal Contracts Clause and entered-ju
ment accordingly.

relies primarily onHughes v. State of Oregon, 314 Ore.
1, 838 P.2d 1018 (1992)rguing that this court in
Hughes construed Oregon pension law by recogniaing
new concept of past, present, and future "accofale-
tirement benefits that permits the state unilakgrahd
prospectively to reduce retirement benefits thaffitred
and that were accepted by its employees, eithemwhe
ﬁ1ey first commenced work or at a time thereafter.

9 [HN3] PERS is a statewide defined benefit
retirement plan that is administered by the trustee
Public Employes' Retirement Board. ORS ch 237.
The Public Employes' Retirement Fund (PERF) is
an express statutory trust fund, separate and dis-
tinct from the state's General FUl@RS 237.27.1
SeeORS 237.271(2"The State of Oregon and
other public employers that make contributions to
the fund have no proprietary interest in the fund
or in the contributions made to the fund by
them"); see als&prague v. Straub, 252 Ore. 507,
521-22, 451 P.2d 49 (196%he state has no pro-
prietary interest in PERF). The State Treasurer
holds the PERF as a mere custodian. PERS in-
vestments are managed by the Oregon Investment
Council. ORS 293.701 et se@enefits paid by
PERS are funded from three sources: employee
contributions (either withheld from employees'
salaries or paid by employers on behalf of em-
ployees); employer contributions; and earnings
from the investment of those funds. At the time
that Measure 8 was adopted, the PERF had ade-
quate funds to pay all retirement benefits accrued
and accruing in PERS.

[***9]
10 The 1995 Oregon legislature established a
different level of benefits for people who begin
their public employment on or after January 1,
1996. Or Laws 1995, ch 654. That level is called
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Tier Two. It has a higher normal retirement age,

no guaranteed return on investments, no use of

vacation pay to increase benefits, and disability
retirement benefits are offset by any payments
from workers' compensation. The 1995 amend-
ments do not affect the benefits of PERS mem-
bers employed before January 1, 1996.

Plaintiffs respond that, under Oregon pension law,
the state has entered into permanent contractuiglaeb
tions to them with respect to the six percent pipk-
guaranteed rate of return, and sick leave crethinfiffs
further argue [*364] that those obligations veste
when plaintiffs accepted or continued employmend an
that they may not be modified or terminated unitatg
to plaintiffs detriment during the full term of tingoublic
service employment careef$.Plaintiffs also argue that
the prerequisites of a unilateral contract haverwsat
and that the state already has received [***10k Iten-
efit of their reliance on the state's promises.rfifés
rely primarily on Taylor v. Mult. Co. [**770] Dep.
Sher. Ret. Bd., 265 Ore. 445, 510 P.2d 339 (1973)

11 In this context, the concept of "vesting" re-
fers to the point in time after which employees
cannot lose particular benefit rights, even if they
stop working in a covered position.

[HN4]

Analysis of the parties' argument under the federal
Contracts Clause requires this court to determiingt,
whether there is a contractual relationship betwsaim-
tiffs and the state; second, if so, the naturehef ¢on-
tractual promises that allegedly have been impaired
third, whether a state law (here a constitutionalvp
sion) impairs any of those contractual promises, @nd
so, whether the impairment is "substantial”; andth, if
so, whether the state law creating the substaintigéir-
ment is justified by a significant and legitimatabfic
purpose and whether the method used by the staté-to
vance that public purpose constitutes an unnedbssar
[***11] broad repudiationof its contractual oblitien
to private persons? General Motors Corp. v. Romein,
[*365] 503 U.S. 181, 186, 112 S. Ct. 1105, 117 L. Ed.
2d 328, 337 (1992Keystone Bituminous Coal Assoc. v.
DeBenedictis, 480 U.S. 470, 504, 107 S. Ct. 1282,.9
Ed. 2d 472 (1987)Energy Reserves Group Inc. v. Kan-
sas Power & Light, 459 U.S. 400, 411, 103 S. C1, 69
L. Ed. 2d 569 (1983)United States Trust Co. v. New
Jersey, 431 U.S. 1, 97 S. Ct. 1505, 52 L. Ed. 2de3Py
den431 U.S. 975, 53 L. Ed. 2d 1073, 97 S. Ct. 2942
(1977) See Laurence H. Tribe, American Constitutional
Law, 613-28 (2d ed 1988) (discussing federal Catdra
Clause); see also R. Rotunda, J. Nowak, 2 Tre&ise
Constitutional Law, § 15.8 (3d ed 1992) (summagzin
relevant United States Supreme Court cases).

12 The state's opening brief asserts:

The state does not contend in
this case that if a contract exists,
and if Measure 8 impairs that con-
tract, the impairment is not sub-
stantial. Nor does the state argue
in the light of Hughes that Meas-
ure 8 advances such significant
and legitimate public purposes
that, should the court conclude
Measure 8 impairs contract rights,
the impairment is nevertheless jus-
tified."

SeeUnited States Trust Co. v. New Jersey, 431
U.S. 1, 25-26, 97 S. Ct. 1505, 52 L. Ed. 2d 92
(1977) ("[HN5] The Contract Clause is not an
absolute bar to subsequent modification of a
State's own financial obligations. As with laws
impairing the obligations of private contracts, an
impairment may be constitutional if it is reasona-
ble and necessary to serve an important public
purpose. In applying this standard, however,
complete deference to a legislative assessment of
reasonableness and necessity is not appropriate
because the State's self-interest is at stake.-A go
vernmental entity can always find a use for extra
money, especially when taxes do not have to be
raised. If a State could reduce its financial adblig
tions whenever it wanted to spend the money for
what it regarded as an important public purpose,
the Contract Clause would provide no protection
at all") (footnote omitted)). See also Richard A.
Epstein, Toward a Revitalization of the Contract
Clause51 U Chi L Rev 703, 719 (198¢rguing
that "to allow a state to repudiate its contracts u
ilaterally * * * is to invite the very abuses ofda
tual coalition that the contract clause was de-
signed to prevent, for we can be sure that almost
every repudiation will provide benefits to some
groups at the expense of others").

In November 1995, the state refunded about
$ 157 million to personal income taxpayers and
gave tax credits of about $ 166 million to corpo-
rate income and excise taxpayers with respect to
their 1995 income tax obligations pursuant to
ORS 291.3492 percent surplus "kicker" statute).

[***12] The consolidated cases on appeal do not
come to this court on a clean slate, without pplecior
case law to guide us. Rather, these cases calkfor
straightforward application of well-established Qoa
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case law. In order to understand the essentialrpitde
nings of that law, it is instructive to review tf@lowing
cases:

In Crawford v. Teachers' Ret. Fund Ass'n, 164 Ore.
77, 99 P.2d 729 (1940n retired public school teacher

sought to compel the payment of an annuity that she
claimed was due her on retirement. The defendant re

Crawford did not decide whether an employer [***14]
may unilaterally alter the terms of the retiremiemmula
during employment, with respect to services thatem-
ployee already has performed. This court answedrat t
guestion inHarryman v. Roseburg Rural Fire Prot. Dis-
trict, 244 Ore. 631, 420 P.2d 51 (1966)

In Harryman, a fireman commenced work under a

fused to pay the annuity, arguing that, because theetirement rule that said that he was entitledetceive

by-laws of the association had been amended dfter t
teacher had retired, she was required to pay nwrthé
same benefit. The defendant conceded that, befwe s
retired, the teacher had paid the amount requiretemu
the former by-laws. In affirming the trial court,high
had ruled in favor of the teacher, this court recned
that "contractual relations" had been created betvwibe
parties:

"When there had been full performance
on the part of the plaintiff, * * * her rights
became vested and no subsequent change
in the by-laws could interfere with or im-
pair such rights. Any other [***13] rule
[**771] would utterly destroy all stabil-
ity and security in the retirement fund

plan[.]

[*366] "* * * The teacher, by con-
tinuing in the service and making contri-
butions to the fund, has, in effect, ac-
cepted the offer of the State, through its
governmental agencies, to pay an annuity
upon retirement at a certain age. * * *
[We are dealing] with the rights of an em-
ployee to the payment of an annuity pro-
vided for under the terms of the statute
which became a part of the contract. * * *
As we view it, the mere fact that part of
the fund might consist of contributions by
the school district would not refute the
idea of contractual relationship.

"While there is a great difference of
opinion expressed by the courts relative to
the question as to whether a teacher under
similar retirement fund plans has acquired
vested rights * * * we think the trend of
modern authority and the better-reasoned
cases are to the effect that [HN6] con-
tractual relations are created and that,
upon full performance by the annuitant,
rights accrue which cannot be impaired by
subsequent legislation * * *[.]164 Ore.
at 86-88(citations omitted).

pay for unused sick leave on retirement if authemtiby
the employer, and that the system would acceptathus
sick leave pay as the basis for calculating thieeraent
benefit. The employer's sick leave credit provisioas
as follows:

"One (1) day per month, up to 90 days,
Cash On Termination."

During the fireman's employment, the employer ueila
rally revoked its previous authorization for sickave
credit on retirement. At trial, the employer argubdt
the allowance for sick leave credit on retirememisva
gratuity and, therefore, whatever right the firenhad to
any credit was terminated when the employer revatsed
sick leave provision. This court rejected that angut:
[*367] "When plaintiff entered upon
his employment with defendant he was
advised that he would receive an [***15]
allowance for accumulated sick leave
upon termination of employment. He ac-
cepted employment upon the assumption
that the allowance for sick leave was a
part of his compensation for services.
Since it was a part of the inducement to
accept employment, it can be regarded as
a contractual term of plaintiff's employ-
ment. Defendant could not, therefore, de-
prive plaintiff of the allowance after he
had earned it.244 Ore. at 634-3%foot-
note omitted).

Accordingly, this court affirmed the trial courtiadg-
ment for the fireman.

In Adams v. Schrunk, 6 Ore. App. 580, 488 P.2d
831, rev den (1971), the Court of Appeals applied Har-
ryman. The employer attempted to amend its retirkme
plan after the plaintiffs had commenced their emplo
ment as policemen by altering, to the plaintiffetrd
ment, an existing rule governing the calculationthod
period of service required for retirement. The goesin
Adams was whether the plaintiffs would get credit f
their temporary service before their permanent agpo
ments. The Court of Appeals concluded that the eyapl
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er could not unilaterally amend the rule after fhain-

tiffs had commenced service so as to cut off thgint

[***16] to have their temporary service included i
computing their eligibility for retirement. The Cawf

Appeals, citing Crawford, noted that Oregon hadatsid

the gratuity theory of pension contracts:

"We conclude therefore that the city
could not by the adoption of the amend-
ment of 1949 cut off the right of these
plaintiffs, who were then and at all times
since have been permanent officers, to
have included the period of their prior
temporary service in computing their eli-
gibility for retirement." 6 Ore. App. at
587-88

Thus, in Adams, the Court of Appeals recognized, as
Crawford had not, that [HN7] a contractual rightultb

be established before the completion of the semize
cessary for a pension. Traylor, 265 Ore. at 450-5%his
court specifically approved the holding in Adamatth
contractual [**772] right could be establishedfdre

the completion of the service necessary for a pansi

[*368] In Taylor, the case on which plaintiffs
primarily rely here, a jail matron asserted that sjuali-
fied for inclusion in Multnomah County's retiremeatan
for sworn personnel. In response to her claim, Maslt
mah County amended its plan to delete [***17] the
former definition of a covered employee, and totgail
matrons from the new definition. The plaintiff sutml
compel the county to include her in the origindires
ment plan. This court stated:

"Some states continue to advocate the
gratuity theory of pensions. Originally,
pensions came from the largess of the
king and the recipient had no vested in-
terest. An increasing number of courts are
abandoning this rationale and are adopting
a contract theory which looks upon a
pension as part of the employee's prom-
ised but delayed compensation for the
performance of his job. Today, it can
probably be said that the generally ac-
cepted theory is that of compensation and
that it is possible for an employee to ac-
quire a 'vested' right to a pension. See
Annotation, 'Vested right of pensioner to
pension,52 ALR 2d, 4373 McQuillin,
Municipal Corporations, 3rd ed, § 12.144.

"Oregon has joined the ranks of those
rejecting the gratuity theory of pensions

and has held that contractual rights to a
pension can be created between the em-
ployee and the employer.Taylor, 265
Ore. at 450(citing Crawford, Adams and
Harryman).

The Taylor court concluded:

[HN8] "Oregon [***18] has adopted
not only the contractual concept of
pensions, but, also, the concept that con-
tractual rights can arise prior to the com-
pletion of the service necessary to a
pension. * * * Such rights are subject, of
course, to subsequent completion of the
necessary service.

"k % % % %

"* * * The adoption of the pension
plan was an offer for a unilateral contract.
Such an offer can be accepted by the ten-
der of part performance.

"k ok x k%

"* * * Plaintiff's tender of the contri-
butions and acceptance of the plan termi-
nated defendants' power to revoke the of-
fer, and plaintiff would be entitled to the
benefits of [*369] the plan if she con-
tinued to work for the requisite period
necessary for retirementd. at 451-54

The court held that the plaintiff's tender of pperfor-
mance furnished consideration for the contract. dynd
Taylor, [HN9] partial performance by the employée |
mited the employer's power to revoke the offer oba
tirement plan. Accordingly, because the plaintiffalj-
fied under that plan when she first went to wohe svas
entitled to be included in the original plan.

The legal issue that Taylor decided was what
[HN10] employee response was [***19] required to
make the offer of a retirement plan binding. Therts
answer was "tender of performance.” After partief-p
formance, there was no question that a contrastezxki
Partial performance prevented the employer fronokev
ing its subsidiary promise not to revoke the retieat
plan that was offered when performance commenced.

In Rose City Transit v. City of Portland, 271 Ore.
588, 533 P.2d 339 (1975this court, citing Taylor, held
that [HN11] the adoption of a pension plan is derofor
a unilateral contract. The court also noted that
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"pension plans, disability benefits, and
health insurance are extremely important
today to all workers * * *, In fact, because
of taxes, such benefits could become more
important than salaries or salary increas-
es."271 Ore. at 595

In McHorse v. Portland General Electric, 268 Ore.
323, 331, 521 P.2d 315 (1974his court stated:

[HN12] "In the situation where the em-
ployee has satisfied all conditions
precedent to becoming eligible for bene-
fits under a plan, the better reasoned view
is that the employee has a vested right to
the benefits. This view sees the employ-
er's plan as an offer [**773] to the em-
ployee which [***20] can be accepted
by the employee's continued employment,
and such employment constitutes the un-
derlying consideration for the promise."

Finally, in Hughes, the case on which the state pri
marily relies [***21] here, this court interpreted state
tax statute in the context of an impairment chaéen
underAtrticle |, Section 21, of the Oregon Constitution
to determine whether legislative amendments to éorm
ORS 237.2011989) and former 316.680(1) (d) (1989)
impaired the state's contractual obligation to merslof
PERS. Hughes held that, to the extent that the dmen
ments affected pension benefits relating to pretag
and existing work, the tax statute at issue impatres
obligations of the state's contract, which protecte-
crued and accruing benefits foreveHughes, 314 Ore.
at 36 Hughes also held that the contractual obligatibn
the state in that case did not extend to beneaditsvbrk
to be performed in the future and that the statgldco
accordingly, modify its treatment of those benefiith-
out impairing the obligation of contract. Id. Hughspe-
cifically reaffirmed Taylor's earlier analysis ahdlding
with respect to Oregon pension lavd. at 20-21

The Tissue plaintiffs argue that Hughes was wrongly
decided by this court. Although this court's intetption
of the tax exemption statute in Hughes is openritd ¢
cism, itis [***22] the law of that case.

In Hughes, this court reaffirmed that [HN14] PERS
is a contract between the state and its employaas,
that public employment gives rise to certain carttral

In Gantenbein v. PERB, 33 Ore. App. 309, 576 P.2dobligations that [*371] are protected by the etand
1257, rev den282 Ore. 537 (1978}he Court of Appeals federal constitutions.Id. at 17-21 The Hughes court
recognized that [HN13] Oregon follows the rule that also recognized that the state may obligate itseif-
retirement benefits at [*370] become vested & th tractually to private individuals and that, normngaljen-
time of acceptance of employment. at 315 (citing eral principles of contract law govern the inquirid. at
Taylor). The court explained: 14. Importantly, Hughes recognized, albeit in dictum,

that the state could undertake binding contracibhba-

"Taylor simply holds that an employe
who accepts an initial retirement plan of-
fer has vested contractual rights under the

tions with its employees to include benefits thaaym
accrue in the future for work not yet performettl. at
28

offer which cannot be altered by a second
plan put into effect after the initial plan
has been accepted by the employeld}"

at 316(emphasis in original).

13 The state's opening brief asserts:

"Indeed, it is common knowledge that the
state makes such promises in its collective bar-
gaining agreements, negotiated generally every
two years, which include promises for work not
yet performed, but to be performed during the pe-
riod of the collective bargaining agreements."

In Bryson v. PERB, 45 Ore. App. 27, 30, 607 P.2d
768 (1979) rev den289 Ore. 107 (1980)he Court of

Appeals stated: [***23] The common thread running through the

Oregon cases cited above is that [HN15] the stag m
undertake binding contractual obligations with ém-
ployees, including benefits that may accrue infthare
for work not yet performed. Moreover, the case®gec
nize that the PERS pension plan is an offer foniéau
teral contract which can be accepted by the teofipart
performance by the employee. The Oregon line oéxas
is consistent with the majority of jurisdictionsathhave

"It is without question that petitioner
has a statutory and contractual right to re-
ceive retirement benefits computed at the
most favorable rate applicable under laws
in effect at any time during his judicial
service." (Citing Taylor.)
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considered the issue and also is consistent wihribd-
ern view of the nature of pensions. Most jurisdics

14 See, e.g.Yeazell v. Copins, 98 Ariz. 109,
402 P.2d 541 (1965}holding that a legislative
amendment that prospectively increased em-
ployee contributions was an unlawful impairment
of contract); see alsGalabro v. City of Omaha,
247 Neb. 955, 531 N.W.2d 541 (1998%soc of
State College Faculty v. Pennsylvania, 505 Pa.
369, 479 A.2d 962 (1984¥pinger v. City of To-
peka, 227 Kan. 356, 607 P.2d 467 (1980arvel

v. Dannemann, 490 F. Supp. 170 (D Del 1980)
(applying Delaware contract law@pinion of the
Justices, 364 Mass. 847, 303 N.E.2d 320 (1973)
Bakenhus v. City of Seattle, 48 Wash. 2d 695, 296
P.2d 536 (1956)Allen v. City of Long Beach, 45
Cal. 2d 128, 287 P.2d 765 (1955Bowles v.
Washington Department of Retirement Systems,
121 Wash. 2d 52, 847 P.2d 440 (199Btts v.
Board of Administration, 21 Cal. 3d 859, 582
P.2d 614, 148 Cal. Rptr. 158 (1978)etras v.

Before 1979, employees who were members of
PERS [***25] were required to contribute a percagd
adhering to a contract theory of pensions construeof their salary to their pension plans. Form@RS
pension rights to vest on acceptance of employrent
after a probationary period, with vesting encompegss
not only work performed but also work that has yet
begun

237.071(1977).* The contribution ranged from four to

seven percent, depending on an employee's mordhly s
ary. [HN17] The 1979 legislature enacted Oregon $aw
1979, chapter 538, section 3, which provided irt:par

"[A] public employer participating in
the Public Employes' Retirement System
may agree, by a written employment pol-
icy or agreement in effect on or after July
1, 1979, and terminating on or before June
30, 1981, to 'pick-up,’ assume or pay the
full amount of contributions to the fund
required of all or less than all active
members of the system employed by the
employer. If a public employer so agrees:

"(1) The rate of contribution of each
employee member of the system em-
ployed by the employer who is covered by
such policy or agreement shall uniformly
be six percent of salary regardless of the
amount of monthly salary." Or Laws
1979, ch 538, § 3 (codified at form@RS
237.075 (1993); recodified as ORS
238.205in 1995).1¢

State Bd. of Pension Trustees, 464 A.2d 894
(1983) Jones v. Cheney, 253 Ark. 926, 489

S.W.2d 785 (1973) [*373] In response to that statute, the state edjyréy
[***24] [**774] Having examined relevant contract or other means (such as city chartehéncase
case law and the parameters of Oregon pensionwaw, of certain of the [***26] public employers hereitd
now turn to the provisions at issue in these caéss. pay the "full amount of contributions” for publiane

noted, the state does not contend [*372] thad,dbn- ployees.

tract exists, and if Measure 8 impairs that contriwe

impairment is not substantial. Nor does the stegaeain 15 Renumbere@RS 238.20tn 1995.

the light of Hughes that Measure 8 advances sugtifsi 16  When the 1979 legislature authorized the

icant and legitimate public purposes that, should t pick-up, it expressly limited the authorization to
court conclude that Measure 8 impairs contracttsigh continue the pick-up to a two-year period termi-
the impairment is nevertheless justified. Our asialy nating in 1981. However, the statute was
therefore, must focus on only two narrow questions: amended in 1981 to remove the sunset provision.
What are the contractual obligations contained ha t Oregon Laws 1981, ch 373, § 1. With respect to
relevant statutes and does Measure 8 impair atlyose plaintiffs’ challenge to Section 10, the pick-up
contractual obligations? was carried over into subsequent collective bar-

SECTION 10 - SIX PERCENT PICK-UP gaining agreements until the passage of Ballot

Measure 8 in 1994.
[HN16] Section 10 requires that public employees
contribute six percent of their wages to theirrestient The enactment 0ORS 237.075ollowed lengthy

system: prohibits the state or any political sulsi negotiations between the state and employee unions,
after January 1, 1995, from contracting to payrthei- during which employees agreed to forego a requested

ployees' six percent contribution; and prohibitslju pay raise in exchange for a right to bargain witiblie

employers from contracting to grant pay raisesffsed employers for a six percent "pickup.” The enactment
ploy g lo grant pay . allowed the state to give employees what amourde t
the effects on employees of the six percent cautioh.

Six percent pay increase without increasing thée'sta
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payments to Social Security. The agreement also hadendering labor for the state. Plaintiffs accepiteat offer

significant tax benefits for [***27] the employees

If the state stops paying the six percent pick-ng a
that cost is shifted to plaintiffs, [**775] thease will
reduce its PERS costs by six percent of salaryaBee
plaintiffs will have to pay PERS six percent of ithal-
ary, they will experience slightly more than a petcent
reduction in their salaries, because pick-up anoan¢
not considered as income and are not taxed whemi-con
buted, whereas employees pay their contributioom fr
their taxable incomé’

17 Eliminating the pick-up also would reduce
plaintiffs’ salary used to compute final PERS

pension benefits, because PERS includes the six

percent pick-up in the salary used to compute a
"Final Average Salary. " See forme®DRS
237.075(2)and (3) (1993) (so stating). Eliminat-
ing the pick-up would reduce plaintiffs' computa-
tion salary by six percent, thus resulting in lower
retirement benefits for plaintiffs.

In its reply brief, the state acknowledges thay-Ta
lor, on its face, is susceptible to the interpietat
[***28] that plaintiffs give it, that once a puldiem-
ployer offers benefits plan terms to an employbesé
terms remain as part of the employment contradoisg
as the employee continues to work for the employke.
state also recognizes that its proposed interjpoataf its
Six percent pick-up commitment may contradict this
court's analysis and holding in Taylor. Howevee $tate
urges the court to read Taylor narrowly. The statpies
that the pension promises modified by [*374] Meas
8 are nothing more than salary, which may be medifi
prospectively. We disagree. Measure 8 is not abalat-
ry; it is about pensions. It may bear noting the tap-
tion of the ballot title for Measure 8 states:

"AMENDS [STATE] CONSTITU-
TION: PUBLIC EMPLOYEES PAY
PART OF SALARY FOR PENSIONS."

Salary and pensions are not synonymous.Bese City
Transit v. City of Portland, 271 Ore. 588, 595, 332d
339 (1975)(pension plans may be more important than
salary). We disagree with the state's reading ofiofa
and believe that, in reality, the state seeks terrole
Taylor. This court followed Taylor in Hughes, aneé w
continue to adhere to Taylor [***29] here.

Under the Taylor analysis, and contrary to thee&at
argument hereQRS 237.075and the state's implementa-
tion of the authority contained in that statutegrpised a
pension benefit that plaintiffs could realize omy re-
tirement with sufficient years of service, that &ter

by working. SeeTaylor, 265 Ore. at 452The change
mandated by Section 10 alters the state's con&iachs
ligation, in violation of Taylor, by increasing phiffs'
cost of retirement benefits for services that, abse
lawful separation of employment they will providethe
future. That consequence, if approved, would pethst
state to retain the benefit of plaintiffs' labout elieve
the state of the burden of paying plaintiffs witgbriom-
ised for that labor® That result would frustrate [*375]
plaintiffs' reasonable contractual expectationd there
based on legal commitments expressly made by &te. st

18 Cases from other jurisdictions that follow a
contractual view of public pensions likewise have
concluded that legislative enactments that in-
creased the level of public employee contribu-
tions, without providing offsetting benefits, vi-
olated either the state or federal contract clauses
See, e.g.Booth v. Sims, 193 W. Va. 323, 456
S.E.2d 167 (1994(stating that a modification of

a pension statute that increased employee contri-
bution from six percent to nine percent of in-
come, and that did not offer offsetting new bene-
fits, would impair pension contract)icDermott

v. Regan, 82 N.Y.2d 354, 624 N.E.2d 985, 604
N.Y.S.2d 890 (1993statute changing the fund-
ing method for state retirement system violated
the impairment of contracts clause of state con-
stitution); Assoc. of State College Faculty (hold-
ing that a modification of a pension statute that
increased employee contribution by 1.25 percent
of income, and that did not offer any correspond-
ing new benefits, was an impairment of a pension
contract); Singer (same holding with regard to
doubling of employee pension contributions);
Opinion of the Justices (same holding with regard
to increasing employee pension contributions
from five percent to seven percent); Allen (same
holding with regard to increasing employee con-
tribution from two percent to ten percent of in-
come). See also Marvel (concluding that a statu-
tory amendment that had the effect of requiring a
public employee's pension contribution to in-
crease from 1.1 percent to 4.3 percent of salary
was an impairment of contract). Cases cited in
full above at note 15.

[***30] Once offered and accepted, a pension
promise made by the state is not a mirage (songethin
seen in the distance that disappears before théogemp
reaches retirement) [**776] Nullification of arx-e
press term of plaintiffs’ PERS contract with thatestis
an impairment for purposes of Contract Clause aimly
Allied Structural Steel Co. v. Spannaus, 438 U®l, 2
247,98 S. Ct. 2716, 57 L. Ed. 2d 727 (19%)ction 10
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expressly and substantially changes the state'samen
tual promise to plaintiffs with respect to the coétheir

participation in the PERS retirement plan and tbhaeb

fits that they will receive on retirement. Undercten

10, the cost of participation to the employee inses
while the benefits that the employee ultimatelyl wé-

ceive on retirement decrease. Unquestionably, @ed

impairs the obligation of plaintiffs’' PERS contract

The statutory pension system and the relationship
between the state and its employees clearly estedulia
contractual obligation to provide an undiminishedel
of benefits at a fixed cost. Under Section 10, beea
plaintiffs must pay six percent more, the valuettodir
PERS pension contract has been diminished [***31]
unilaterally. A contrary holding would serve notioa
any person who might consider embarking on a caneer
public service that the state's promises could wellve
to be worthless, even after the employees had given
sideration for those promises in the form of panpier-
formance. [HN18] The most basic purposes of the-Con
tracts Clause, as well as the notions of fundanhéaita
ness that transcend the clause itself, point teetlsemple
principles: the state must keep its promises, anmdaly
depart therefrom only for a significant and legie
public purpose. United States Trust Co., 431 U.S. at 26
No significant and legitimate public purpose is ganet
here. The impairment resulting from Section 10ub-s
stantial. We hold that the circuit courts did not m
concluding that Section 10 violates the federal tGats
Clause.

[*376] Justice Gillette's dissent as to Sectidh 1
would treat the six percent pick-up and form@RS
237.075in isolation, outside of the broader context & th
parties' PERS pension contract. The fatal flaw hat t
analysis is that it "errs in failing to consideetkignific-
ance of context.Hughes, 314 Ore. at 21 n 2The six
percent [***32] pick-up is an integral part of then-
derlying PERS pension contract. Unilateral terniorat
of the six percent pick-up term of the PERS pensiom
tract materially changes that underlying pensiomntreat
to plaintiffs' detriment and, thus, frustrates ptfs'
reasonable reliance on the offer the state madbeim
and which they accepted by the tender of part perfo
mance. 314 Ore. at 20-21

STATE CONSTITUTIONAL DEBT LIMITATION

The state argues that any promise by the state to
create a future debt obligation from currently ymap
priated, non-special funds monies, however expasss
unambiguous, would violate Article Xl, sections fida
10, of the Oregon Constitution (debt limitatiofi).

The state argues:

"The state could not legally or validly
promise employees that the state would
continue for future fiscal periods to
pick-up employee contributions, or to
grant credit for sick leave. To do so would
be to contract to pay money in the future
from funds not currently appropriated or
available [**777] for that purpose,
which would violate constitutional debt
limitations. Contracts and agreements
should be construed to be valid when
possible. Any doubt, therefore, [***33]
as to [*377] whether express and un-
ambiguous language of promise appears,
where the commitment of future general
fund dollars [sic], should be resolved in
favor of finding no such promise to have
been made."

19 [HN19]Article XI, section 7, of the Oregon

Constitution provides in part:

"The Legislative Assembly
shall not lend the credit of the state
nor in any manner create any debt
or liabilities which shall singly or
in the aggregate with previous
debts or liabilities exceed the sum
of fifty thousand dollars, except in
case of war or to repel invasion or
suppress insurrection or to build
and maintain permanent roads; * *
* and every contract of indebted-
ness entered into or assumed by or
on behalf of the state in violation
of the provisions of this section
shall be void and of no effect.”

[HN20] Article XI, section 10, of the Oregon

Constitution provides:

"No county shall create any
debt or liabilities which shall
singly or in the aggregate, with
previous debts or liabilities, ex-
ceed the sum of $ 5,000; provided,
however, counties may incur
bonded indebtedness in excess of
such $ 5,000 limitation to carry
out purposes authorized by statute,
such bonded indebtedness not to
exceed limits fixed by the statute.”
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material, included employee access to the retuta ra
procedure described @RS 237.27.7Section 11 would
[*+34] [HN21] cancel tha_t obligation after employe_es partially_r-pe
formed their services. Moreover, Section 11 imp#ies

The Public Employes' Retirement Fund (PERF) is aobligation of contract stated @RS 237.27,7because it
statutory trust fund, separate and distinct from @en-  [***36] would entirely eliminate that obligation ith
eral Fund. PERF is fully funded on a pay-as-yolbgsis respect to employee contributions to PERS madeuby c
by employer and employee contributions and inteast rent employees for work performed both before ditet a
its investments. Because full payment is made & th the effective date of Measure 8. Hughes; Taylor.
present, the pension benefits at issue in thesesods
not create a future debt obligation. Moreover, state
acknowledges in its brief that it has recourse urntde
employment agreements to separate employees befo
any violation of the debt limitation would occurhds,
Article XI, sections 7 and 10, are not implicatextdn

As with Section 10, the impairment resulting from
Section 11 is substantial and not justified by aigifi-
rcant and legitimate public purpose within the megrof
Rderal impairment analysis. As noted, the statsdwt
argue otherwise. We hold that the circuit court$ bt
err in concluding that Section 11 violates the fate

SECTION 11 - GUARANTEED RATE OF RE- Contracts Clause.

TURN

The 1975 legislature enacted [HN22RS 237.27,7
which provides in part:

As to section 11, this court is unanimous in haidin
that that section is void, albeit on different gnds.

SECTION 12 - SICK LEAVE CREDIT

The 1973 legislature enacted [HN2ZBRS 237.153
which provided in part:

"(2) The individual account for an em-
ployee member of the system shall be
examined each year. If the individual ac-

count is credited with earnings for the

previous year in an amount less than the
earnings that would have been credited
pursuant to the assumed interest rate for
that year determined by the board, the
amount of the difference shall be credited
to the individual account and charged to a
reserve account in the fund established for
the purpose.”

"Upon the request by a public employ-
er that its employees be compensated for
accumulated unused sick leave with pay
in the form of increased retirement bene-
fits upon service or disability retirement,
the board shall establish a procedure for
adding to the gross amount of salary used
in determining ‘final average salary' * * *
the monetary value of one-half of the ac-

cumulated unused sick [**778] leave
of each retiring [***37] employee of the
requesting public employer and shall es-
tablish his benefits on the basis of a final
average salary reflecting that addition.”
(Recodified a®©RS 238.35 1955.)

(Recodified as [***35] ORS
238.255in 1995.)

The effect ofORS 237.27Was to guarantee a minimum
rate of return on the individual account of eachRBE
member. [HN23] Section 11 prohibits the state oy an
political subdivision from contracting to guarantaey
rate of interest or return on monies in a retiretpdan or
system established by law.

The sick leave credit provisions @RS 237.153
evince a clear and unambiguous intention of theslag
ure for the state to become contractually oblidatie
Although the state concedes, and we agree, tha% A, L
[HN24] thegguaranteed minimum rate of return gecame plaintiffs in the event that the state requestedigipa-

tion in the sick leave credit program. The statelentoe

;:;?é;agtnu?rl]:bslfna]lgo;r Oljéheentsst altheaéj Hdriggfﬁmsﬁ;?:; request contemplated by the statute. Section 12ilite
g the state or any [*379] political subdivision rfinous-

of Section 10. We reject those arguments for thsors . | . lated d sick | .
identified above in our discussion of Section HINR5] Ing employees’ accumulated, unused sick leave 10 in
’ crease retirement benefits for any employees megtiri

Once the employee performs services in reliancéhen
employer's promise to afford a particular [*37&ene- after January 1, 1995.
We note a parallel between Harryman and the sick

fit on retirement, the employer is contractuallyubd to
honor that obligation. Taylor, 265 Ore. at 451-52 leave credit and guaranteed rate of return prowssiat

Harryman, 244 Ore. at 634-39he state's promise, as issue in these cases. The sick leave credit thaioBel 2
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nullifies is akin to the employer's sick leave dtreditho-
rization in Harryman. Although the employer in Harr
man had a legal right to cancel its sick leave itraed-
thorization at any time, this court held that teéevant
qguestion was whether the authorization was in eff¢c
the start of the plaintiff's employment. [***38Partial

performance by the employee bound the employer to

honor the contractual obligation that was in platehe
commencement of the plaintiff's employment, thus-pr
venting a unilateral change by the employer topiaén-
tiff's detriment during the period of his employrhen

The state concedes, and we agree, that the sk lea
credit became a contractual obligation of the stiager

We agree. The state is not obligated [***40]

CITY OF PORTLAND'S CROSS-CLAIM

The state contends that the circuit court in Morgan
erred in granting the City of Portland's motion fom-
mary judgment on the City's cross-claim for indetyni
talém-
nify the City of Portland for any damages, inclugliat-
torney fees, that the City is required to pay thergan
plaintiffs. The legislature has not, outside thateat of a
tort claim, authorized an indemnity action by aitdl
subdivision against the state, and courts are nggoe
wered to expand the legislature's chosen indenatidic
policies by exposing the state, in its sovereigpaciy,
to liabilities that it has not expressly undertak@aocor-

PERS. The state defends Section 12 with the same aringly, we hold that the circuit court erred in Man in

guments that it made in its defense of SectiorFb0.the
reasons stated above, we again reject those argsimen
Plaintiffs provided labor in good faith reliance tme
state's promise that they would receive enhancié+e

ment benefits on account of accumulated unused sick

leave. Section 12 would relieve the state of itetiam-
tual obligation to provide that promised benefitere
though the employees already have provided corssider
tion for the promise by refraining from using theuxi
mum permissible sick leave. Section 12 impairs the
state's contractual obligation to plaintiffs.

As with Sections 10 and 11, the impairment is sub-
stantial and not justified by any significant aeditimate
public purpose within the meaning of federal impent
[***39] analysis. As noted, the state does notusrg
otherwise. Accordingly, we hold that the circuitucs
did not err in concluding that Section 12 violatbs
federal Contracts Clause.

As to Section 12, this court is unanimous in hajdin
that that section is void, albeit on different gnds.

[*380] SECTION 13 SEVERABILITY
CLAUSE

[HN27] Section 13 of Article IX provides:

"If any part of Sections 10, 11 or 12 of
this Article is held to be unconstitutional
under the Federal or State Constitutions,
the remaining parts shall not be affected
and shall remain in full force and effect."

SeeCity University v. Oregon Office of Educ. Policydan
Planning, 320 Ore. 422, 885 P.2d 701 (19€iscussing
severability of part of a statute held unconstitél) .
Because each substantive section of Ballot MeaBuse
an unconstitutional impairment of a vested contraict
obligation of the state to plaintiffs, we conclutthat no
section can be saved.

granting the [**779] City of Portland's motion rfo
summary judgment and in denying the state's mdton
summary judgment on the City's cross-claim for imde
nification.

CONCLUSION

In summary, PERS is a contract between the state
and its employees.Hughes, 314 Ore. at 18he enact-
ment of the PERS scheme in 1953 created constitutio
ally protected rights in PERS members. Id. PERS con
stitutes an offer by the state to its employeesafonila-
teral contract that may be accepted by the tenflpan
performance by those employeedd. at 20-21 The
PERS pension plan becomes vested in the state's em-
ployees on acceptance of employment. [*381]
[***41] Id. The six percent pick-up, guaranteedeaf
return, and sick leave credit are integral termgplafn-
tiffs' PERS pension contracts; they also are cohied
obligations of the state under plaintiffs' PERS tcacts.
The amount of and manner in which an employee @f th
state contributes to the PERS pension plan is gt
parcel of that employee's PERS pension contraid, i
essence, a binding contractual obligation as toptire
chase price for the anticipated benefits to beivedeon
completion of the employees' PERS-covered publie se
vice.

We hold that [HN28] Sections 10, 11, and 12 of Ar-
ticle IX substantially impair the state's contrattobli-
gations to plaintiffs in violation of the federabftracts
Clause and that the impairment is not justified amy
significant and legitimate public purpose. Accoglin
we declare Sections 10, 11, and 12 of Article Dal{&t
Measure 8) void.

The judgments of the circuit courts in OSPOA, Tis-
sue, and SPEU are affirmed. The judgment in Moan
the City of Portland's cross-claim is reversed ande-
manded to the circuit court for entry of a judgméomnt
the State of Oregon on the City's cross-claim; mthse
affirmed.
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[**42] [*382] APPENDIX

Ballot Measure 8 provides:

"AN ACT

"Be it enacted by the People of the
State of Oregon:

"Paragraph 1. The Oregon Constitu-
tion is amended by creating new Sections
to be added and made part of Article IX,
such sections to read:

"Section 10. (1) Notwithstanding any
existing State or Federal laws, an em-
ployee of the State of Oregon or any po-
litical subdivision of the state who is a
member of a retirement system or plan
established by law, charter or ordinance,
or who will receive a retirement benefit
from a system or plan offered by the state
or a political subdivision of the state, must
contribute to the system or plan an
amount equal to six percent of their salary
or gross wage.

"(2) On or after January 1, 1995, the
state and political subdivisions of the state
shall not thereafter contract or otherwise
agree to make any payment or contribu-
tion to a retirement system or plan that
would have the effect of relieving an em-
ployee, regardless of when that employee
was employed, of the obligation imposed
by subsection (1) of this Section.

"(3) On or after January 1, 1995, the
state and political subdivisions of the state
shall not thereafter contract or otherwise
[***43] agree to increase any salary,
benefit or other compensation payable to
an employee for the purpose of offsetting
or compensating an employee for the ob-
ligation imposed by subsection (1) of this
section.

"Section 11. (1) Neither the state nor
any political subdivision of the state shall
contract to guarantee any rate of interest
or return on the funds in a retirement sys-
tem or plan established by law, charter or
ordinance for the benefit of an employee
of the state or political subdivision of the
state.

"Section 12. (1) Notwithstanding any
existing Federal or State law, the retire-
ment benefits of an employee of the state

or any political subdivision of the state re-
tiring on or after January 1, 1995, shall
not in any way be increased as a result of
or due to unused sick leave.

[*383] [**780] "Section 13. If
any part of Sections 10, 11 or 12 of this
Article is held to be unconstitutional un-
der the Federal or State Constitution, the
remaining parts shall not be affected and
shall remain in full force and effect."

Ballot Measure 8 was approved by the voters alNire
vember 8, 1994, General Election, and its effectiate
was December 8, 1994.

CONCUR BY: FADELEY [***44] ; GILLETTE (In
Part)

CONCUR
[*384] FADELEY, J., concurring.

| concur in the judgment and in the analysis by Jus
tice Van Hoomissen. | write separately to detad tta-
ture of the state's long-standing retirement system-
tracts and to indicate that the state constitugicgvents
impairing the obligations thereof, not just the deal
constitution.

Individuals and the Oregon State Police Officers'
Association obtained a Multnomah County Circuit @ou
judgment declaring that sections 10, 11, and l1arof
initiated measure violate the federal constitutiqerahi-
bition against laws that impair the obligation aine
tracts. U.S. Const, Art I, § 10. Salem Police Erypts
and others obtained a Marion County Circuit Court
judgment holding that sections 10, 11, and 12 af th
measure violate the same federal constitutionahipro
tion. The Court of Appeals certified the state'sismi-
dated appeal of those four trial court judgmentsaliy
to this court for decision. | would hold that theeasure
violates the protection against laws that impag tili-
gation of contracts idrticle I, section 21, of the Oregon
Constitution as well as the impairment clause of the
[***45] federal constitution.

BACKGROUND

In 1989, the United States Supreme Court declared
unconstitutional a Michigan tax law that taxed nextient
income of federal retirees received from a fedgml-
ernment retirement plan but that did not tax state
local government retirees on payments they received
from that state's retirement pldbavis v. Michigan Dept.
of Treasury, 489 U.S. 803, 109 S. Ct. 1500, 1@d.2d
891 (1989) That Court held that the constitutional doc-
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trine of intergovernmental immunity requires equal chapter 118 [inheritance taxes],
treatment in taxation between retired former statéo- shall not be subject to execution,
cal government employees and retired former federal garnishment, attachment or any
government employees. The Supreme Court held that a other process or to the operation of
state's tax treatment of federal and state retinépay- any bankruptcy or insolvency law
ments must be the same. If state plan paymentsxare heretofore or hereafter existing or
empt from state taxes, federal payments also mest b enacted except for execution or
exempt. other process upon a support obli-

gation or an order of notice en-
tered pursuant toORS 25.060
25.311 25.314 110.300 to
110.441 419B.408or 419C.600
and shall be unassignable.

Before Davis v. Michigan, Oregon statutes ex-
empted from state taxation retirement benefit paysie
received [*385] from Oregon's Public Employes*- Re
tirement System (PERS), an exemption also enacted i
Oregon income tax statutes. But no similar exemptio

applied to federal retirement benefits. In reactiorthe "(2) Subsection (1) of this

Supreme Court's [***46] decision in Davis, howeyver section does not apply to state
the 1989 Oregon legislature enacted Oregon Law$9,198 personal income taxation of
chapter 906, a tax on all retirement income. A reie amounts paid under this chapter.”
dum petition sent that tax measure to the voteherevit (Emphasis added.)

was defeated in the 1990 general election. Thatthef

situation as before. State and local retirement pkene-

fits were exempt from the state income tax, buefetd Subsection (2) was added by the 1991 legislature
retirement payments were taxed. in an attempt to avoid the ruling of the United
States Supreme Court in Davis. The
cross-reference to inheritance taxes in subsection
(1) is interesting for two reasons: It implies that
least some benefit right is an individual property

This court has held that retirement system and plan
statutes formed a contract when public employees pr
vided their labor and services while the statutesewn

effect. Taylor v. Mult. Dep. Sher. Ret. Bd., 265 Ore. right that may pass by inheritance; Oregon has

445, 450, 510 P.2d 339 (1973) had no inheritance tax for the cross-reference to
The 1991 legislature enacted a law repealing, among apply to for over a decade.

other things, the state's statutory promise thgittsi un- [*+47] [*386] In Hughes, 314 Ore. at 26-27

der PERS never would be taxeédBut that part of the this court held thaDRS 237.201(1989) was and had

*% i Ny
iggieai(t:tivmva;r(g d Zﬁi:] ogl(iec;?ir(;er? c\)/fo I(?ostr;gc?snilrﬂgz- been since 1953 a "term of the PERS contract and an
P 9 obligation of the state under that contract * *y Virtue

vention ofAtrticle I, section 21, of the Oregon Constitu- of Article I, section 21, of the Oregon Constitutioh *

E)Oga 1'3198'1((51%;2')&&6 of Oregon, 314 Ore. 1, 31, 838not subject to legislative impairment without trensent
' of the PERS beneficiaries." The Hughes court lichite
holding to tax-exemption rights in retirement bétsef
that were based on services performed before flee-ef
tive date of the legislative repeal of the spegiiomise
of exemption found in the public employees' retiean

statutes. Id. at 29

1 ORS 238.44%former ORS 237.201present-
ly provides:

"(1) The right of a person a
pension, an annuity or a retirement

allowance, to the return of contri- As explained and supported in a separate opinion in
bution, the pension, annuity or re- that case, | would have held that all sectionshef1991
tirement allowance itself, any op- act that repealed existing exemptions from taxatién
tional benefit or death benefit, or retirement rights were laws that impaired the ddilign
any other right accrued or accruing of contracts and were similarly unconstitutiondt. at
to any person under the provisions 38 (Fadeley, J., concurring in part dissenting intpar
of this chapter, and the money in That separate opinion made it clear that any repletie
the various funds created RS existing statutes granting a tax exemption woulgam
238.660 and 238.67Q0 shall be the obligation of contracts under the state ancerd
exempt from garnishment and all constitutions. The Hughes majority, however, [*8}4
state, county and municipal taxes went on to conclude th&RS 237.20brotected "bene-
heretofore or hereafter imposed, fits" that have accrued or are accruing for work-pe

except as provided under ORS formed before the unconstitutional attempt to rée@RS
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237.201The Hughes majority concluded that the state'senacted a mature statutory system and plan forigpubl
obligation is no greater than to pay those accraied employee retirement. Those statutes provided that t
accruing benefits but that, as to that obligatitwe, con- rights to a pension would become vested after mghef
stitution required that the benefits "are exemptrfrstate  successfully working for the state or local goveemtn
and local taxation foreverld. at 29(emphasis added). | They expressly provided that those rights shouldb®o
continue to adhere to the view that, to the extbat subject to taxation at any level from any governtrian
Hughes approved the taxation of PERS pension kenefi the state or its political subdivisions.

for work yet to be performed, Hughes was wrongly de
cided. Id. at 36 On that point, it is contrary to retire-
ment case decisions countrywide.

In 1969, the legislature changed and strengthened
the wording concerning the statutory promise that
"rights" under the plan and system would never e s

The Hughes court did not expressly decide theject to state or [*388] local taxes. The promideax
meaning of the words "hereafter imposed" that deedr  exemption was not only applicable to taxes "hecetf
the taxes from which the statutory contract exedhpte imposed, but was extended to cover all taxes "literéa
PERS benefits. Those words are presently fourdR$ imposed by state [***51] or local government. Cavis
238.445 The Hughes court struck down the legislature's 1969, ch 640, § 13. The 1953 tax exemption, anedfi
effort to tax state and local pension benefits dasethe by the 1969 language, has thus continued to theepte
1945 and 1953 enactment of a tax exemption statuteday, and is now found IORS 238.445(1)formerly
without regard to the "heretofore or hereafter isgat numberedORS 237.201 where it was placed by a reor-
language. The Hughes court [*387] [***49] de- ganization and renumbering of the public employee r
clared the legislation removing the tax-exemptioonp- tirement system statutes by the 1995 legislature.
ise from the retirement statutes void and a nullitgler

Article |, section 21, of the Oregon Constitutigerohi- 2 The 1995 legislature also established a new
biting laws that impair the obligation of contractdy class of membership within PER. Persons who
concurring in part and dissenting in part opinion i first establish membership in the system after
Hughes would have also held that the repeal ofmélasi January 1, 1996, are a separate class from those
exemption within the income tax statutes was lilsewi who established membership before that date. Or
void and a nullity based on the same constitutigmat Laws 1995, ch 654, § 2. No person who was a
visions and on the parallel federal constitutiopedvi- member of the system before that date is included
sion against impairing the obligation of contradtson- in the new class. This opinion does not consider
tinue to believe that Hughes was wrongly decided an the effect of that classification or its members'
that no repeal of the contractual tax exemption pers rights.

missible.

2. Employer Pays Annuity Purchase Amounts

In 1993, interested persons responded to the Hughes
decision and its state constitutional basis bydilithe
initiative petition for Measure 8. Qualifying foh¢ bal-
lot, that initiative was approved at the generattbn in
1994. As we shall see, the provisions of that measu
further modified the state's retirement obligationrst
turn to the pertinent facts and promises of théeste-
tirement plan as they existed before Measure &hab t
the impact of that measure [**782] may be made
clear. [***50] Thereafter, a discussion of thdeet of
the separate provisions of Measure 8 on those &auls
promises will be conducted.

As established in 1953, PERS provides benefits
based on length of service and also on a sepanatéta
purchased during employment. The portion of theeben
fits based on length of service [***52] as a pebim-
ployee applies a percentage factor for each yearef
ditable service. The employee's highest salaryl [&re
the final years of public employment is then muikig
by that factor. This portion is referred to as thervice
credit portion" of retirement benefit. The emplgyer
state or local government unit, has paid to the PER
tirement system a percentage of all its gross wages
order to finance the service credit portion of regtient
THE STATE'S RETIREMENT PROMISES benefits.

A detailed understanding of various PERS statutes, = The other portion of retirement benefits is a tghe
and the timing of their enactment, is necessarpuno refund annuity. Sometimes called a "money-purchase"
consideration of the effect and constitutionalifyMeas- contract, the annuity is purchased with money fbat
ure 8. paid to the system as an employee works month by
month. That money paid in is invested and earresést.
Principal and interest continue to be invested, #re

In 1945, the legislature established a public em-amount available to pay the annuity in the futurewg
ployees' retirement system. In 1953, the legistatur in relation to the rate of investment return anel l#mgth

1. Retirement Benefits Exempt from Taxation
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of time over which interest is received and conitiitns
of principal continue.

Initially, public employees of state and local gov-
ernments paid a percentage of their individualrggdeao
PERS. [*389] PERS uses those funds to estabtish a
invest in the annuities of individual [***53] empyees.

For example, a person publicly employed during adly
1954 paid in six percent of his or her gross satary
PERS, which received the money in trust, and thaeeyo
was then used by PERS to purchase an annuity éor th
employee in the form of a promise to pay moneyha t
future. However, as to the employee just described,

ing the period of employment the source of the futal
pay for the employee's purchase of the employewia-a

ity was changed by an agreement between the govern-
mental employer and the employee. That contractual
agreement was statutorily authorized and was dedign
to save the taxpayers money.

[**783] In 1979, the legislature provided thatyan
public employer, including the state, could contrac
assume or pay the employee's contributions touhdsf
to purchase an annuity, contributions that theutgat
previously had required to be paid to PERS by iits e
ployee members.Thus, the annuity or money-purchase
portion of the plan, as well as the service credition
of the plan, could be paid for by the employer, welas

"(2) The full amount of re-
quired employee contributions
'‘picked-up,’ assumed or paid by
the employer on behalf of its em-
ployees shall be considered 'salary’
within the meaning of ORS
238.005(11)only for the purpose
of computing a member's ‘final
average salary' within the meaning
of ORS 238.005(15)and shall not
constitute additional ‘'salary’ or
'other advantages' within the
meaning of ORS 238.005(11jor
any other purpose.

"(3) The full amount of re-
quired employee contributions
'‘picked-up,’ assumed or paid by
the employer on behalf of its em-
ployees shall be added to the indi-
vidual account balances of the
employees for their annuities and
shall be considered employee con-
tributions for all other purposes of
this chapter."

the annuity portion previously had been requirech¢o

paid for by the employee.

3 ORS 238.205former ORS 237.075 pro-

vides:

"Notwithstanding any other
provision of this chapter, and sub-
ject to the provisions of this sec-
tion, a public employer participat-
ing in the system may agree, by a
written employment policy or
agreement in effect on or after Ju-
ly 1, 1979, to 'pick-up,’ assume or
pay the full amount of contribu-
tions to the fund required of all or
less than all active members of the
system employed by the employer.
If a public employer so agrees:

"(1) The rate of contribution
of each active member of the sys-
tem employed by the employer
who is covered by such policy or
agreement shall uniformly be six
percent of salary regardless of the
amount of monthly salary.

[***64] [*390] In 1979, double-digit annual in-
flation was present in the national economy. At thae,
a very substantial increase in the number of base-p
dollars was necessary just to stay even in ternjguof
chasing power of every person's salary or incornbli®
employees, thus, could and did make a very good cas
for increasing their base-pay rate. However, thtestlso
was pressed for funds. In response to reasonaipleses
for base-pay increase, the governor and other gever
ment leaders agreed on a money-saving plan. Teaser
salaries to partially keep pace with the escalatiog-
sumer price index but to do so using fewer taxats|l
the state and local governments promised to p&ERS
the money needed to purchase annuities on behalf of
state and local government employees.

Prior thereto, those employees purchased the same
annuities by monthly contributions to PERS madenfro
their salaries after taxes. Previously, therefitiead cost
the employees eight to nine percent of their geadary
to buy their annuity, because they were using -déber
dollars to make the purchase. Because the state's p
chase was with funds that had not been subjectsthte
or [***55] federal income taxes, the same amouht o
annuity could be purchased for six percent of wabas
otherwise would have cost eight to nine percent thad
state first paid the money to each employee anckthe
ployee had then paid state and local taxes on theegn
received and thereafter had purchased the anniity w
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the net. If the government bought the annuity iadtef In 1973, the legislature made provision for compen-
paying the base-wage increase, the government saveshting for unused sick leave in the form of retiesin
two to three percent of all its wage costs but shme benefits. The compensation took the form of adding
level of annuity benefit was acquired. Under thalaty one-half of the value of the government's savimgsnf
"pick-up" plan, public employees would continuer& unused sick leave to the gross amount of salarg tse
ceive the lower number of base-wage dollars rattnen determine final average [*392] salary againstalha

a raise, but would receive the same value in apign- percentage factor for the number of years of cabdkt
efits as they would have received had the basebesta service is to be multiplied. This provision is, Wisub-
increased and the annuity purchase money paiddag th sequent amendments, codified@RS 238.350and was
out of net, after-tax, salary or wages. formerly numbered [***58] ORS 237.153

Thereafter, in order to save taxpayer funds, aistat 4. Minimum Rate of Return Guaranteed on Annuity
torily authorized contract between the governmerd a Investments.
its employees was entered. The contract requiradthie
governmental employer pay for the individual ampuit
instead of the employee's purchasing it with dsllidwat
the employee [*391] could only use after payiages
on them. [***56] Six percent of gross wages, phi

In 1975, the legislature enacted what was then num-
beredORS 237.27,7and has now been renumbef@RS
238.255 by the 1995 legislature as it includes an
amendment by Oregon Laws 1993, chapter 177, section

the employer, brought the same amount of annuitgbe 3L
fit as had required eight to nine percent when lpased The 1975 legislation established that, as to thmian
with the after-tax net. ity purchased with the employees' contributions,aan

sumed interest rate of return on the money paiddald
be used to provide an annual minimum floor for e
of investment return. That assumed rate of retuas set
by the Public Employes' Retirement Board. If theuak
earnings were less than the assumed earnings,ttieen
law required that surplus moneys be transferrednfro
other years where the actual earnings had beerrata
of return higher than the assumed earnings rate.stih-
epIus thus would shore up the deficient return Far year
and cause that year's earnings to meet the asstateed
of interest earnings. The "surplus" was acquireglag-
ing earnings from years where the rate of returrinen
vestment of the employees' funds exceeded the assum
rate of return established by the Board. Understiaéu-
When the state adopted the statute authorizing bilatory program, a rolling [***59] five-year averagef
teral agreements for a public employee to pay -- orinvestment return performance was used to estatilish
"pick-up" -- the six percent of salary that formewas reserve or surplus account from which an annuait def
paid by the public employee to purchase a futurauiy ciency was made up, thereby keeping the statélgmta
for the employee, it entered that contractual ayeament promise to provide the employee annuity portiorpe-s
to obtain a substantial benefit for the state afit*57] cific assumed rate of return. Any surpluses abdwe t
therefore, for its taxpayers, as just explainedche®pub- assumed rate not needed to shore up deficient Bnnua
lic employers who entered that contractual arrareggm earnings were available to PERS to meet its othkga
authorized by statute also did so because of thstao- tions under the plan.
tial benefit that taxpayers of that level of goweent

. The foregoing state of contract, obligation, and op
thereby obtained. Taxpayers were saved hundreds of .. ; . .
millions of dollars since 1979, because the bake\saf eration continued until 1989. PERS plan rights, tbe

. accrued or still accruing, were tax exempt. Thele
all employees remained lower because the state pur: 9 P ey

chased the same amount of annuity with six peroént paid the dollars necessary to purchase the incavido-
gross wages that would have cost eight to nin o nuity portion of the r'etirement plan. A mi.nimume'enest
gross wages of the individual employee after re'ml' 00 rate on the annuity investment was realized andreds

the reduction in spendable wages represented byg t@x Lor each &/ear.d [*39:?1] lfUnuslgddsmk !eave benfginis:lq
such wages. e saved and one-half applied to increase finatsyea

salary used to compute the service credit portibreo
3. Sick Leave Savings Credited to Increase Finaltirement benefits. Measure 8 [**785] erased dll o
Average Salary.

The government received an additional tax-saving
benefit from the 1979 plan because many, if not all
payroll taxes are owed [**784] and payable by em-
ployers based on a percentage of the gross wagheiof
employees. By paying the annuity contribution rathe
than giving their employees a raise, the governaient
employer saved payroll tax money because paymedista
were paid on a lower total amount of wages. Exampfe

social security, and state workers' compensaticuoirin
ance. The mutually beneficial contract has berngfite
state and other participating governments by hutslod
millions of dollars in payroll savings since 1979.
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those contract obligations, as we shall see byiaweof
that measure.

MEASURE 8 PROVISIONS

Measure 8, the initiative measure declared invayid
the lower courts, adds thréeseparate new sections to
Article IX [***60] of the Oregon Constitution, amr-
ticle dealing with taxation and government finanCae
section of the measure itself contains three stiosesc
Although one may group the different amendmentseund
a general heading of reducing public employeededes
rights and thereby reducing government obligatiamns-
ing from the state and local public employeesteatent
plan, the three constitutional amendments eachnacco
plish a different and distinct purpose. Measurex8 e
pressly added them to the constitution with butnale
vote on all amendments lumped together. Under Measu
8, three of the new sections added to Article |Xtlof
Oregon Constitution are:

"Section 10. (1) Notwithstanding any
existing State or Federal laws, an em-
ployee of the State of Oregon or any po-
litical subdivision of the state who is a
member of a retirement system or plan
established by law, charter or ordinance,
or who will receive a retirement benefit
from a system or plan offered by the state
or a political subdivision of the state, must
contribute to the system or plan an
amount equal to six percent of their salary
or gross wage.

"2. On and after January 1, 1995, the
state and political [***61] subdivisions
of the state shall not thereafter contract or
otherwise agree to make any payment or
contribution to a retirement system or
plan that would have the effect of reliev-
ing an employee, regardless of when that
employee was [*394] employed, of the
obligation imposed by subsection (1) of
this section.

"3. On and after January 1, 1995, the
state and political subdivisions of the state
shall not thereafter contract or otherwise
agree to increase any salary, benefit or
other compensation payable to an em-
ployee for the purpose of offsetting or
compensating an employee for the obliga-
tion imposed by subsection (1) of this
section.

"Section 11. (1) Neither the state nor
any political subdivision of the state shall
contract to guarantee any rate of interest

or return on the funds in a retirement sys-
tem or plan established by law, charter or
ordinance for the benefit of an employee
of the state or a political subdivision of
the state.

"Section 12. (1) Notwithstanding any
existing Federal or State law, the retire-
ment benefits of an employee of the state
or any political subdivision of the state re-
tiring on or after January 1, 1995, shall
not in any [**62] way be increased
as a result of or due to unused sick leave."
(Emphasis added.)

4 Measure 8 added four sections to Article IX.
Sections 10, 11, and 12 are the substantive sec-
tions discussed herein. Section 13 is a severabili-
ty provision that has no separate meaning unless
one of the substantive sections is found constitu-
tionally wanting.

"If any part of Section 10, 11 or
12 of this Article is held to be un-
constitutional under the Federal or
State Constitution, the remaining
parts shall not be affected and
shall remain in full force and ef-
fect."

1. Section 10

Subsection (1) of section 10, added to the constitu
tion by Measure 8, enacts a special tax of six guarof
salary or gross wages applicable only to public em-
ployees. Because public employees are requirecy |
to belong to PERSDRS 238.01%formerORS 237.01)1
the initiated law mandates that public employees be
taxed six percent of their salary. Under our sestusll
employees must belong to PERSII members [***63]
of PERS must pay, and the government specifically d
rects the use to which the new revenue must beTpat.
use is one from which the government benefits, isea
it replaces government payments previously made fro
other tax funds to accomplish the identical purpdsebe
accomplished by the levy on all public employeeagw
es. Under our precedents, that is a tax.

5 A public employee may escape the reach of
the PERS statutes only if the employee is a
member of one of the very few historically dis-

tinct public retirement systems. Even there, the
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recent trend has been to integrate distinct systems ate like a tax. That was presented by proponents
into PERS. as a factor favoring adoption of the measure.
[*395] [**786] In Automobile Club v. State of [*396] Subsection (2) of section 10 likewise af-
Oregon, 314 Ore. 479, 485, 840 P.2d 674 (1992 fects both governmental employers and their indisld
court defined a tax as: employees. It prohibits state and local governnfierh
relieving any employee from that tax by means of an
"In the most general sense, a tax is 'any contract. That restricts the freedom of contracttrod
contribution imposed by government state and local government and the freedom of aontr
upon individuals, for the use and service of the employees. The result is that the tax magnbe
of the state * * *.' Black's Law Dictionary repealed by government or otherwise avoided by the
1457 (6th ed 1991)." employee. One clear effect of subsection (2) sravent

the state from buying [***66] an annuity for thene
ployees as a part of the employees' compensatibn no
In State Ind. Acc. Com. v. Aebi, 177 Ore. 361, 362, 16 withstanding the government's paid-for, statutobiased
P.2d 513 (1945)[***64] the court determined that the contract to the contrary.
employer's contributions under the Workmen's Compen
sation Act are "taxes" and therefore are not digydhin
the employer's bankruptcy:
"It does not destroy the character of a
tax or exaction imposed by statute merely
because it applied only to a certain class."

Subsection (3) of section 10 provides that statk an
local government, and their employees, are pratbit
from making any contract or agreement to increase
compensation in order to offset the six percent tax
Likewise prohibited is any law or agreement thatneo
pensates employees in some way for the tax that the
must pay. For example, reimbursing them for thatisa
forbidden. While subsection (2) prevents the staim
buying an annuity for the employee, subsectionp{®)
hibits a current raise in salary or wages underctreli-
tions stated therein. Thus, subsection (3) perfanis-
ferent function and restricts a different kind aintract
both as to government and as to its employees. i§hat
subsection (3) also constitutionally restricts cacis but
does so differently than does subsection (2). Thiise
ferent provisions of section 10 restrict individuak well
as government.

Under the doctrine dRoseburg School Dist. v. City 2. Section 11
of Roseburg, 316 Ore. 374, 379, 851 P.2d 595 (1993) Section 11 restricts the ability of the state tteem
tax is imposed on a person "if payment of the ahasgp ~ wholly different type of contract, one that guaset a
legal obligation" of that person. Further provisoaf [***67] rate of interest or return on investedirement
Measure 8 expressly so impose on public employeetrust funds where public employees are involvedhas
members the obligation to pay. If Measure 8 is |l beneficiaries of the trust. This section, differifrpm
payment is a legal obligation of each individual-em section 10, is directed not at any compensatongfrel
ployee. Under Measure 8, each employee "must eontrifrom Measure 8's payroll tax, but at prohibiting ttate
bute * * * six per cent of their salary or grossged' The from guaranteeing a specific rate of return onaheuity
six percent payroll tax imposed by subsection (Hym investments made by PERS on behalf of employees.
not be repealed [***65] by the legislature, becaim- .
position of the tax is stated in the form of congtonal [*787] 3. Section 12
amendments that affect both the employees andtdite s Section 12 relates to unused sick leave and the ser
and other governmental employers. Clearly, under th vice credit portion of PERS benefits. It prohibism-
foregoing authorities, the six percent payment irequ  pensating public employees for extra days of waukt t
ment is a taxt those employees [*397] perform when that payment
takes the form of increased investments in thdirere

6 The 1994 General Election Voters' Pamphlet ment trust funds. Neither the service credit paortif

included several arguments in favor of Measure 8 PERS benefits nor unused sick leave compensatite is

that acknowledged that the measure would oper-subject of either section 10 or 11, but it is tidycsub-

ject of section 12. Without section 12, present kaw

And, as this court stated 90 years agdreser v. Uma-
tilla County, 48 Ore. 326, 329, 86 P. 595 (1906)
"Generally speaking, a tax is a charge
or burden imposed on persons or property
for the support of the government or for
some specific purpose authorized by it. Its
object is to raise revenue: Bouvier, Law
Dic."
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some, but not all! public employers permits the em-
ployee who has worked the extra days, rather thdng
time off from work for sick leave, to receive a tuou-
tion in lieu of one-half of the pay for the extrayd, as
previously discussed.

7

For example, because sick leave credit sta-That contractual statute [***70]

statutes], and the money in the various
funds created byORS 238.660 and
238.670* * *" ORS 238.445(1jformer
ORS 237.201(emphasis added).

has mandated and,

tutes do not apply to elected judges, they are notunder Hughes, presently mandates tax exemption not

affected by section 12.

[***68] Section 12 also restricts government. It
prohibits the government from contracting for tlulia
tional work unless it pays for it directly at theme rather
than later paying one-half of its value to the egstto
fund an additional service credit benefit amount tfee
employee who did not use allotted sick leave.

That provision relates to those who retire on ¢eraf

only for money benefits when paid but also for ghe-
sently accrued "right" to later payment of such mon
benefits, an accrued right that may have add-oes "a
cruing" to it now and in the future. The "right" smch
benefits from the mandatory plan are not to bedaxe
any tax "heretofore or hereafter imposed." Meastire
does not merely erase the statutory contracts umdieh
the governmental employer agreed to pay for thelignn
benefit, agreed to guarantee a rate of investnetntrm,

January 1, 1995. Thus, those persons who may havand agreed to increase final average salary byhaffesf
worked additional days and have not used sick leavethe savings achieved through untaken sick leave Th

from 10, 15, or 20 years ago, relying on a contbaat-
ing at the time, are deprived of the benefit alyeaarned
by working pursuant to the obligation stated byoa-c
tract authorized by statute. Section 12 retroaltitekes
away all of their accrued rights under the untakark
leave statute and agreemehtln addition, section 12
prevents future accrual of enhancements to thdit.rig
Their contract right to that benefit is impaired kgas-
ure 8, which takes the valuable right from them.

8 It is that provision that precipitated early re
tirement before January 1, 1995, of a number of
administrators and law enforcement officials.

[***69] Two of the separate sections, section
10(1) and section 12, expressly purport to nulbfyy
federal law, as well as any state law, that hahénpast
contravened or that presently contravenes the giong
of those sections.

The foregoing provisions would cancel most, if not
all, of those tax-saving provisions discussed abive
"The [*398] State's Retirement Promises" sectidn

measure also prohibits any increase in base waugs a
also prohibits any other compensation for the psepaf,

or as a means of, offsetting that mandatory [*788
reduction in pay rate accomplished by section 10.

9 As can be seen from the wording of the sta-
tute, as well as the law on impairment of con-
tracts, Hughes was wrongly decided, and that er-
ror someday must be corrected to conform to the
protections stated in our constitutions against
impairment of the obligations of governmental
contracts by later-enacted laws.

[***71] | next analyze the impact of Measure 8
against the foregoing statutory contracts to seethdr
Measure 8 unconstitutionally impairs the obligatioh
the government contracts. Although the lower courts
ruled on the basis of the federal impairment claarse
their rulings are a correct [*399] application thfat
clause, see note 11, below, | start with statetitatien-
al guarantees.

The methodology followed by this court decides a

this opinion. Furthermore, those money-saving planscase on the basis of state law, if possible, befemehing

carried out and delivered on a statutory contrddiga-
tion of the state that pension benefits should ndee
taxed. The statutory contract that no state, cquoty
local tax shall be hereafter imposed on PERS bisnisfi
a contract expressly in relation to:

"The right of a person to a pension, an
annuity or a retirement allowance, to the
return of contribution, the pension, annu-
ity or retirement allowance itself, any op-
tional benefit or death benefit, or any oth-
er right accrued or accruing to any person
under the provisions of [the retirement

federal law. Moreover, in this case, achieving lftga
now requires a state law basis for decision. Otlserw
the government can prolong the case by effortppeal

to the federal Supreme Court.

In operation, the provisions of Measure 8 mandate
that the state retain the benefit of the very amitral
bargains that Measure 8 also requires the statepair.
The measure retains the lower base-wage rate that w
the quid pro quo for the payment pick-up, the sgsin
from untaken sick leave, and the surplus investment
turn on the annuity.
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Measure 8 would keep for the government all bene-

fits on its side of the bargain -- lower base wadeser
payroll tax costs, and no payment [***72] in lieaf

sick leave. The measure guarantees those benefits t

government in the future by its placement in thastie
tution. But public employees lose all of the betsetfhey
contracted to receive for which they have performed
They lose, not only all future benefit from the
long-standing bargain, but also what otherwise wdoul

have been increases in base-wage rate, increasgs th

gave up as a part of that bargain. Thus, the fueddah
provisions of Measure 8 not only deprive public em-
ployees of the benefit of obligations formerly dtee
them on their side of the annuity and bargain Hsb a

further reduce their real wages by six percent even

though, as pointed out previously, those wages akre

ready lower because of the prior bargain on which

Measure 8 would renege. The feature of canceliogna
tract benefit after the employees have paid fdayiper-
formance of their part of the contract is also pn¢sin
individually varying degrees, as to the unused tgele,
final years' salary and service credit portion efire-
ment.

By constitutional prohibition in Measure 8, the em-
ployees are stuck with the lower base-wage ratevtha
based on the agreement authorized by statute [1**#8
1979 that the government would pick up, or buy for
them, the annuities. Their base wages are frozethdy
measure, at an [*400] amount that is eight orenin
percent lower than the base-wage rate would haee be
in all probability without the 1979 statute andhatit the
bilateral contract entered into pursuant to thatuse.°
The government retains the hundreds of millionslalt
lars of savings already gained, and other scoresilf
lions that it will gain in the future because oétfrozen
base-wage rate.

10 ORS 238.205former ORS 237.07bwas

11 The Supreme Court of the United States in
General Motors Corp. v. Romein, 503 U.S. 181,
186, 112 S. Ct. 1105, 117 L. Ed. 2d 328 (1992)
uses a three-question test to determine whether
the constitutional prohibition against laws im-
pairing the obligation of contracts has been vi-
olated: Whether there is a contractual relation-
ship, whether a change in law impairs that con-
tractual relationship, and whether that impairment
is substantial. Where a violation is thus estab-
lished, a state may rehabilitate the constitutional
ity of its offending law by demonstrating a legi-
timate and general public purpose served by the
law, such as remedying broad social or economic
problems. No such showing is present in the
record of the present cases, and it is conceded
that no such showing can be made. Seergy
Reserves Group v. Kansas Power & Light, 459
U.S. 400, 411-13, 103 S. Ct. 697, 74 L. Ed. 2d
569 (1983)(under a legitimate state public pur-
pose, some adjustment of contract rights is per-
missible). Although | would as a complete and
adequate ground hold Measure 8 unconstitutional
based on the state constitution, the trial cowis r
lied on the federal provision. There is no question
but that it is violated as well. United States
Trust Co. v. New Jersey, 431 U.S. 1, 97 S. Ct.
1505, 52 L. Ed. 2d 92eh derd31 U.S. 975, 97

S. Ct. 2942, 53 L. Ed. 2d 1073 (197The state's
self-interest is at stake.

[***75] [**789] Because formerORS 237.201
promised an exemption from past and future taxation
the right of a person to an annuity, not just oa final
payout of that annuity, and because the statedtasved
the consideration for its promise in the form of mmo
ey-saving or tax-savings for many [*401] yearsc-s
tion 10(1) of Measure 8 violates the Oregon Couistih
and the federal constitution by impairing the ohtign

adopted as Oregon Laws 1979, chapter 538, secef contract. It matters not that the violation tself ac-

tion 3.

This aspect of Measure 8 expressly applies, ac
cording to the terms of that measure, "regardless o
when" an employee entered public service in ratato
the measure's effective date. That language irefidite
intent to impair the obligation of contract on &oactive
basis. Inability of the employees to recoup for lineer
base wage under the terms of Measure 8, a lowee teag
which they [***74] had agreed as their part of the
pay-for-annuity bargain, makes clear that Measuie 8
retroactive law that impairs the obligation of afiséing
contract and, given the dollar amounts, that thpaiim
ment is substantiat

complished by a separate, later-adopted amendroent t
the constitution in the form of Measure 8, sectl@{l).

The constitution is not so easily circumvented. i@l
tions may not be avoided simply by changing thestion
tution after they have been created and relied upas

the "retroaction" of effect that causes the vidlati
Hughes, 314 Ore. at 4@adeley, J., concurring in part
and dissenting in part (quoting Chief Justice Jbfar-
shall in Ogden v. Saunders, 25 U.S. (12 Wheat) 213,
335-36, 6 L. Ed. 606 (1827%hat: "The thing forbidden is
retroaction.")).

On the facts stated and for the reasons stated, the
provision of Measure 8 exacting a six percent levy
against the wages of state [***76] and local gowver
ment employees who had already been promised that a
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annuity would be purchased with governmental funds,
and who by their work paid for that promise, may be
deprived of the obligation that the government utaatk
to provide that annuity. That obligation may notibe
paired by a law later passed without violating ate
constitution that, in Atrticle I, section 21, proeslin part:

"No * * * law impairing the obligation
of contracts shall ever be passed * * *."

Section 10(1) is void and a nullity. Subsections 42d
(3) of section 10 compound the impairment of caritra
accomplished by subsection (1) and serve no other p
pose. They are void.

The same result -- substantial impairment of cattra
under either constitution -- applies to the twoenthepa-
rate action sections added by Measure 8 to thetitons
tion, sections 11 and 12. As to the guaranteed ahte
investment return prohibition, it must first be edtthat
the state also gains substantially from the opamatf
ORS 238.255% The [*402] state first uses part of fu-
ture surpluses to fund the rate guarantee. If tieera-
used surplus, as has been the case in recent patiede
[***77] funds are no longer segregated to or eneum
bered by fulfilling the obligation imposed by thate
guarantee promise. Instead, the state may useaithkis
investment earnings for purposes of fulfilling atloé the
state's interests or obligations within PERS. Seg,,
ORS 238.61(system administrative expenses are to be
paid from investment earnings or, if earnings asaiffi-
cient, from employer contributions).

12 ORS 238.255former ORS 237.27) pro-
vides:

"(1) As used in this section,
‘individual account' means the in-
dividual account for each active
and inactive member of the system
in the Public Employes' Retire-
ment Fund provided for under
ORS 238.250but not the individ-
ual account of the employee in the
Variable Annuity Account estab-
lished byORS 238.260

"(2) The individual account
for an active or inactive member
of the system shall be examined
each year. If the individual ac-
count is credited with earnings for
the previous year in an amount
less than the earnings that would
have been credited pursuant to the

assumed interest rate for that year
determined by the board, the

amount of the difference shall be

credited to the individual account

and charged to a reserve account
in the fund established for the

purpose. A reserve account so es-
tablished may not be maintained
on a deficiency basis for a period

of more than five years. Earnings

in excess of the assumed interest
rate for years following the year

for which a charge is made to the
reserve account shall first be ap-
plied to reduce or eliminate the

amount of a deficiency."

The section remains as originally enacted by
Oregon Laws 1975, chapter 333, section 2, ex-
cept that Oregon Laws 1993, chapter 177, section
31, clarified that an individual account is to be

maintained for all members, including inactive

members.

[***78] [**790] Section 11 of Measure 8 im-
pairs the obligation of the statutory contract bghpbit-
ing the rate guarantee promise and plan. All ofibe
den of that change in the contract by the sectibprb-
hibition falls on the employees who, by law, mushain
members of the system. The state is relieved oblitie
gation and receives an even greater degree of atontr
over the trust fund investment process. Public eyg#s
experience no balancing relief from any obligation
detriment or any other quid pro quo to pay forlthes of
the guaranteed assumed interest rate as a redvkas-
ure 8. Besides, the literal words of the measuwate shat
all public employees are covered by the new masdate
no matter when they commenced their service to gov-
ernment. That statement implies that the measure wa
intended retroactively to remove or erase the asgum
interest rate guarantee. By that implication, sectll
thus eradicates accrued statutory contract righeseby
unconstitutionally impairing the obligation of coatt
under each constitution.

[*403] Application of one-half of the value of un
used sick leave to increase final salary and thaease
the portion of [***79] benefits predicated on seEe
years is impacted differently than the annuity jport
benefits. As to the increase of final years' satargom-
pensate for one-half of unused sick leave, thecefhé
the provisions of Measure 8 prohibiting the sickve
contract from being carried out is to cancel pdralb
employees' retirement benefits, even though already
earned by the employee who has already performed he
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or his side of the contract by not using sick leav&he
cancellation is retroactive because it is afterfdw and
after the employee has performed the employeetsopar
the agreement. Thus, after the employee has given t
required consideration to the state to pay for dtate's
return promise, Measure 8 irrevocably would carce
void that return promise. The measure impairs thie o
gation of that contract by canceling the obligatin
perform the already paid-for return promiséiughes,
314 Ore. at 43Fadeley, J., concurring in part and dis-
senting in part)Taylor, 265 Ore. at 450-5Crawford v.

11, and 12 -- to Article IX of the Oregon Constibut
Section 10 requires (1) that all public employeesti-
bute 6 percent of their salary to their retiremgension
system, (2) that the public employer not contriiotéhe
same system in a way that would relieve the reduire
employee contribution, and (3) that the public 7191]
employer not otherwise offset the required employee
contribution. Section 11 forbids any public employe
from guaranteeing a rate of return or interest on a
pension fund. Section 12 directs that, with respectiny
public employee [***82] retiring on or after Jamyal,

Teachers' Ret. Fund Ass'n, 164 Ore. 77, 99 P.2d 7291995, retirement benefits not be increased by amyuat
(1940) (teacher who had completed the prerequisite dutyattributable to unused sick leave.

entitling her to a pension had a vested contracB[¥]
right thereto which could not thereafter be sultiin
impaired).

13 That is, all except for employees who were
able to and did retire before January 1, 1995, be-
fore cancellation of the earned right to sick leave
credit, and except for the judiciary who have not
been accorded sick leave benefits and, thus, hav
accumulated none to apply to increase final years

salary.

The issue brought to us in these combined cases is:
Do any of the above provisions violate t@®ntracts
Clause of the United States Constitu##éhe lead opi-
nion concludes that all three substantive Sectairthe
Ballot Measure offend the Contracts Clause. For the
reasons that follow, | reject the analysis thahis basis
of that conclusion, because | believe that the yaigl

Jgnores the rules that this court heretofore hdsfae
jitself in cases of this kind. As | also shall exp)ahow-

ever, | agree that Sections 11 and 12 are invhhded
on well-settled rules concerning the impairmentofi-

Measure 8 thus impairs both major parts of the sta tracts. | dissent from the lead opinion's invaliiokatof

tutory system for calculating retirement benefitoamts,
the annuity and the service credit portion. The dmp
ment is imposed after those benefit-calculationvipro
sions became vested rights as to almost all stetdoaal

government employees, including school district em-

ployees.

Sections 11 and 12 are void under the state constit
tion, because they impair the obligation of cortradhe
form of the state's promises mandated or authoriged
statute and from which the state has realized atains
benefits conferred by its employees, who in turneha
conferred those benefits in reliance [***81] oretbon-
tract provisions that Measure 8 impairs.

[*404] Measure 8 is void and a nullity. The state

and local governments remain bound by their cotgrac

and must now disgorge funds taken from employees un

constitutionally under Measure 8.
DISSENT BY: GILLETTE (In Part)

DISSENT

GILLETTE, J., specially concurring in part and dis-
senting in part.

Section 10.

1 Article I, Section 10, of the United States
Constitution provides:

"No state shall * * * pass any *
* * | aw impairing the Obligation
of Contracts[.]"

[*405] | begin with a general observation
[***83] about the present Oregon statutory arrange
ment concerning public employees' pensions. ORS
chapter 273 contains a contract that providesr ialie,
that public employees will receive a pension fa wWork
that they have performed. See, elgughes v. State of
Oregon, 314 Ore. 1, 17-21, 838 P.2d 1018 (198%2)
holding). But not every statutory provision in ORS
chapter 237 is a part of that contract. Insteadsthdr a
particular provision is part of that contract ig@estion
of legislative intent. Id. | turn to a consideratiof the
provision involved in this case.

Under the PERS statutes, both public employers and
employees have been required since 1953 to cotdribu

These consolidated cases arise out of various conto the pension fund. FormerORS 237.07.1° The lead

stitutional challenges that have been mounted agtie
substantive provisions of Ballot Measure 8, whible t
voters approved at the November 8, 1994, geneeal el
tion. That ballot measure added three new Sectioh8,

opinion mentions the foregoing obligation, but gaib
appreciate its significance. The statute now presicth
part:
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"Each employee who is an active 4
member of the system shall contribute to
the fund and there shall be withheld from
salary of the employee six percent of that
salary.

In 1993, the statute was amended to replace
"employee member" with "active membe©ORS
237.075was renumbere®RS 238.205n 1995.

No substantive change was made to its provi-
sions.

[**792] As the statutory context demonstrates,
the rule before 1979 was that a public employee was
required to pay a 6 percent contribution to theeeatent
system. Then, in 1979, the legislature saw fitelax the
foregoing requirement by enacting fornr@RS 237.075
Under that statute, a public employer was authdripe
its discretion in the course of the collective lzaning
process, or otherwise, to agree to a pickup ofeits
ployees' contribution; it was not required [***86]to
agree to such a pick-up.

(Emphasis added.) In 1979, the legislature addeddn
ORS 237.078 That statute now provides in part:
"Notwithstanding [***84] any other
provision of this chapter, and subject to
the provisions of ORS 237.001 to
237.315 a public employer participating
in the system may agree, by a written em-
ployment policy or agreement in effect on
or after July 1, 1979, to 'pick-up, assume

or pay the full amount of contributions to
the fund required of all or less than all
[*406] active members of the system
employed by the employer. If a public
employer so agrees:

"(1) The rate of contribution of each
active member of the system employed by
the employer who is covered by such pol-
icy or agreement shall uniformly be six
percent of salary regardless of the amount
of monthly salary.”

Subsequently, many public employers entered into
collective bargaining agreements to pay the pickirup
lieu of raising employees' wages. Invariably, tiekfup
was limited to the life of the collective bargaigin
agreements, but it has continued to be negotiattal i
successive two-year agreements. Non-union employees
typically were extended the same pick-up arrangémen
through informal policy or practice.

The effect of the enactment of Section 10 thus was
to place in the Oregon Constitution a specific tituns
tional requirement that mirrored the pertinent pefit

former ORS 237.071while prohibiting the practice that
had been permitted since 1979 by forr@RS 237.075
Plaintiffs' theory is that, as a matter of traditibpension
law, once the 6 percent pick-up was extended to em-
ployees, it became a permanently vested right o$eh
2 PERS is the relevant pension system for theemployees that could not be taken away, even veith r
majority of plaintiffs in the present litigation. spect to future employment and the benefits thatwe
However, one group of plaintiffs is not part of solely the reflection of such future employmentthwit
PERS but, instead, belongs to the Portland Fireproviding offsetting benefits. Plaintiffs furthergae that,
and Police Disability and Retirement Plan although the provisions in various collective bamgeay
(FPD&R). Because this dissenting opinion is agreements by definition extended [***87] the tigh
aimed primarily at what | believe to be lapses in the pick-up only over the two-year life of thosedarly-
the lead opinion's analysis, and because that opiing labor [*407] agreements, the periodic expimat
nion never discusses the unique application ofof that right did not prevent it from being permahe
Section 10 to the FPD&R, | do not discuss the Therefore, plaintiffs argue, Section 10 impermilsib
FPD&R further in this opinion. impaired their PERS contract, by eliminating ans8ri
[***85] contractual pension right to the 6 percent pick-lp.
3 In 1979, formetORS 237.07Jprovided for  other words, plaintiffs seek to transform whataispest,
several contribution rates, ranging from 4 to 7% an express contractual right of limited duratiotoimn
of salary. In 1981, the statute was amended toimplied absolute contractual right by virtue ofditeonal
provide a blanket 6% rate for all employees, ex- pension law. The lead opinion performs that tramsfo
cept for those who became members of the sys-ion.
tem before August 22, 1981, and were entitled to
a lower contribution rate at that time. Former
ORS 237.07was renumbere®RS 238.200n
1995. No substantive change was made at tha
time.

(Emphasis added.) The meaning of forr@&®S 237.075
is central to this case.

There can be no question as to the governing law in
this case. Oregon follows the contract theory afspen
enefits, i.e., it treats pensions as a deferratigmoof
he contracted-for compensation earned by publie em
ployees. See, e.g., Hughes, 314 at 17-21 (summgrizi
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law and citing cases). Thus, the problem here i no

whether there is a contract -- there is one: thR®Bys-
tem. Apparently, that is enough for the majority.

But our methodology until today was far more de-

manding. The appropriate inquiry, under our prenegje
should proceed in three steps: (1) Was the statute
question [***88] a part of the contract? (2) If,sehat
was the specific nature of the promise made by dteat
tute? (3) Whatever the promise contained in theutga
what was its duration? In order to prevail here, phain-
tiffs must demonstrate (1) that the statute in taes

are a shorthand to all of our precedents on this
topic, of which Hughes is the compendium.

[***90] The "intention" that the Hughes, Eckles,
and Campbell decisions all require is a legislatiten-
tion, expressed in the particular statutory praridhat a
party asserts is a part of the contract that théy geaas
with the government. Sedughes, 314 Ore. at 22-27
(demonstrating the method by which the court lotiks
determine whether a specific statute was intengetthd
legislature to be a promise). Under familiar prptes of
statutory construction, the intention of the leafiste in

ORS 237.07b5was a part of the PERS contract; (2) that enacting a statute is to be determined, first,xanening

the statute promised that the 6 percent pick-up itha
discusses would be a part of an employee's pemps@n
gram under PERS, once that employee's employeeadgre
to the pick-up; and (3) that that promise was irpptui-

ty, i.e., was not subject to modification at a tdbme.

The lead opinion concludes that the contract does
contain a promise, one that is broad enough to mee

plaintiffs' desires. But that opinion does so ohly ig-
noring the cardinal principle that this court loago
created to assure that legislative enactments wbald
deemed to be contracts only in those circumstairces
which the legislature intended them to be suchsThi
court most recently reiterated that principle ingHas®

[*408] "In determining whether a
contract exists, because this case involves
state legislation alleged to be a contract, a
contract will not [***89] be inferred
from that legislation unless it unambi-
guously expresses an intention to create a
contract. Eckles v. [**793] State of
Oregon, [306 Ore. 380, 390-91, 760 P.2d
846 (1988) appeal dismissedt90 U.S.
1032, 104 L. Ed. 2d 400, 109 S. Ct. 1928
(1989)]; Campbell v. Aldrich, [159 Ore.
208, 213-14, 79 P.2d 25%@ppeal dis-
missed305 U.S. 559, 83 L. Ed. 352, 59 S.
Ct. 87 (1938)]"

314 Ore. at 17(Emphasis added.) And, even if a con-
tract is proved -- as it has been in this caseis meces-
sary to inquire further to determine whether aipalar
statute was a part of that contrac®14 Ore. at 21, 23
Finally, the precise nature and extent of the paldr
statutory promise must be identified. Sé&4 Ore. at
27-29(illustrating process).

5 Of course, Hughes is distinguishable factual-
ly. But that case plowed no new ground. It was a

simple compilation of rules derived from our ear-

lier precedents. Thus, my frequent citations to it

the wording of the statute, together with the statu
context in which the statute appearBGE v. Bureau of
Labor & Industries, 317 Ore. 606, 610-611, 859 P.2d
1143 (1993) Thus, if the legislature is to be said to have
intended that the 6 percent pick-up authorizedommger
ORS 237.07%e a promise in perpetuity to public em-
loyees, that intention must be found In that s¢atlihe
ead opinion never even acknowledges the foregoing
methodology, much less attempts to follow it.

6 The lead opinion's failure to appreciate the
reason for this elementary tenet is manifested, in-
ter alia, by its reliance on numerous cases from
other jurisdictions that conclude that an increase
in required employee contributions to a pension
plan impaired a contractual obligation. Invariably
in those cases, the state legislature created by
statute a certain contribution requirement and
then subsequently by statute increased that
amount. Here, the statutorily required rate of
contribution (6%, as set in form&@RS 237.0711
has not been altered. The 6% pick-up promise
was negotiated between employers and em-
ployees; it never was created by statute. Even as-
suming, as the lead opinion apparently does, that
the pick-up promise in the collective bargaining
agreement became part of the statutory promise,
the express two-year durational limitation of
those agreements necessarily kept the promise
from becoming permanent.

[***91] [*409] | shall assume, for the purposes
of this opinion, that plaintiffs can overcome tlirstfhur-
dle, i.e., can show thaRS 237.075s a part of the
PERS contract. But, as | shall show, plaintiffs raatnget
past the second hurdle, i.e., they cannot demdaestrat
the promise made b®RS 237.075s as extensive as it
needs to be in order for them to prevail.

| already have reviewed the relevant statutory text
and context above and need not set that revievagait
at length here. A fair summary is that there iseaegal
statutory rule that a public employee must contgbi
percent of the employee's salary toward the empleye
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pension, forme©ORS 237.07,1but that an employer may
make an exception to the general rule if it wishgs
agreeing, either formally (in a collective bargaui
agreement) or informally (with respect to unrepnésd
employees), that it will "pick up" the employee'pér-
cent obligation. FormeORS 237.075Where, in the
wording of that latter statute, is there any rooon &
plausible interpretation that transforms the afaem
tioned statutory permission into a promise to pipkall
public employees' 6 percent contribution? [***92]
Nowhere. And, because there is no such plausibhe co
struction of statutory text and context, the s&titmply
may not be read to do what the plaintiffs (and lded
opinion) wish to have it do.PGE, 317 Ore. at 610-11
(citing to ORS 174.01@or the rule of statutory construc-
tion that a court is "not to insert what has besnitted").

"If the state stops paying the six per-
cent pick-up and that cost is shifted to
plaintiffs, the state will reduce its PERS
costs by six percent of salary. Because
plaintiffs will have to pay PERS six per-
cent of their salary, they will experience
slightly more than a six percent reduction
in their [***94] salaries, because
pick-up amounts are not considered as
income and are not taxed when contri-
buted, whereas employees pay their con-
tributions from their taxable income."

So what? Those statements in the lead opinion are
not a part of any relevant analysis. If anythidgeyt are

The lead opinion devotes an enormous amount of itsexpressions of concern over the consequences of the

energy to proving, through an exhaustive revievoaf
precedents, that it is possible for the legislatorprom-
ise benefits to public employees that continue & b
available into the future. However, nobody here sgue
tions the power of the legislature to make a prenis
public employees in perpetuity; this court speeific

policy choice made by the people in adopting Ballot
Measure 8. It may well be true, as the lead opieion
musings imply, that Measure 8 represents publiecpol
that is wrong-headed, short-sighted, and meantsgiri
But if any or all of those characteristics qualiégisla-
tion for invalidation by this court, our work habBanged

recognized in Hughes that such a promise would beutterly from that which the [*411] Oregon Constit

possible. [**794] 314 Ore. at 28But establishing that
the legislature has the power to do a thing doésipso
facto, mean that the thing has been done.

[*410] The lead opinion gets as far as it doely on
by pretending that the PERS statutory scheme isomon
lithic, with each provision of it being a part ofsangle
promise. However, our earlier precedents demand (an
Hughes illustrates) [***93] that each statutorsopi-

sion must be examined on its own terms to determinethe substantive Sections

legislative intent and that this is true particlylaof lat-
er-enacted statutory provisions like forn@RS 237.075
Hughes, 314 Ore. at 22-29

Why the lead opinion has strayed so far from the
appropriate methodology in this case is hard thdiat,
although it does offer some hints. It states, fastance
(slip opinion at 20-21):

"The enactment of [former]ORS
237.075 followed lengthy negotiations
between the state and employee unions,
during which employees agreed to forego
a requested pay raise in exchange for a
right to bargain with public employers for
a six percent 'pick-up.' The enactment al-
lowed the state to give employees what
amounted to a six percent pay increase
without increasing the state's payments to
Social Security. The agreement also had
significant tax benefits for the employees.

tion and the laws made pursuant to it allocatesto u

The lead opinion further weighs in with a justifica
tion for its actions that is a flat misstatemerithdt con-
sequence [of allowing Section 10 to stand] wouldrpe
the state to retain the benefit of plaintiffs' labbut re-
lieve the state of the burden of paying plaintiffeat it
promised for that labor." (slip opinion at 23.) Tleagu-
ment is specious. The state never has claimedthabf
[***95] of Ballot Meas.8
should be applied retroactively, thereby depriviengy
public employee of any benefit that the employeealy
has worked for. With respect to any pension fund-co
tributions made on their behalf up to the effectilate of
Ballot Measure 8, plaintiffs have lost nothing. Tha
money is not withdrawn; it continues to draw ingtrand
will be available, when they retire, as benefithey
have lost the 6 percent pick-up prospectively + they
never were promised anything to the contrary.

In summary, | find the lead opinion's approach to
and resolution of the challenge to Section 10 toabe
odds with the most fundamental principles that duiart
heretofore has applied to impairment-of-contraeines
involving state statutes. Instead of observing ghace-
dures that this court has established in such cakes
lead opinion speaks as if it has set itself uputigg the
social utility and acceptability of a measure thie
people have chosen to adopt. That is an inappitepuse
of the judicial power! | would hold that Section 10 does
not violate the Contracts Clause.
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7 The inappropriate role assumed by the lead
opinion is highlighted by that opinion's assertion
(slip opinion at 25) that "notions of fundamental
fairness that transcend the [Contract Clause] it-
self" dictate the conclusion that the lead opinion

reaches. That novel approach never has been a

part of this court's (or any court's) jurisprudence
Our role is to apply the Contract Clause, not to
"transcend" it in some quixotic effort to arrive at
what some members of the court deem to be
"fundamentally fair."

[***96] [**795] The lead opinion also strikes
down Section 11, the guaranteed rate of returricsgct
and Section 12, the sick leave provision. As tchedte
lead opinion utilizes an analysis similar to thaed to
invalidate Section 10. As | have explained, | diseg
with the lead opinion's entire approach to the @b
However, my disagreement does not extend [*41@] t
the lead opinion's holding as to either sectione Té¢ad
opinion reads both sections as applying retrospagti
i.e., as affecting rights for which public employeal-
ready have performed the requisite labor. | aghed t
those sections fairly may be read that way andsas
read, are impermissible impairments of contracte, Se
e.g.,Hughes, 314 Ore. at 3{tetrospective abrogation of
tax exemption for pensions was impairment of PERS
contract);Harryman v. Roseburg Fire District, 244 Ore.
631, 634-35, 420 P.2d 51 (196@)validating retrospec-
tive application of a decision by a fire distribat termi-

nated an accrued sick leave rule). | therefore woape-
cially as to those two sectiorfs.

8 As | read it, the lead opinion would not allow
prospective application of Sections 11 and 12,
either, at least with respect to public employees
who already were on the job when Ballot Meas-
ure 8 went into effect. In my view, that is error,
for the same reasons that the ruling on Section 10
is (in my view) error. But that error does not af-
fect the disposition of this case as to Sections 11
and 12.

[***97] If we were charged in this case with
writing on a clean slate concerning the subjecttenat
addressed by Section 10, | might well set policyire
with that which results from the lead opinion. Bhe
policy choice in this area is entrusted to anothranch
of government -- the people, exercising their ledige
power undefrticle 1V, section 1, of the Oregon Consti-
tution. The lead opinion oversteps the proper scope of
our authority to overrule that policy choice. In doing,
the lead opinion suffers, not from any want of goat
or of diligence, but from a temporary loss of pexjve,
apparently due to the subject matter -- pensiorthat
we are addressing. | cannot join it.

Carson, C.J., and Graber, J., join in this speciall
concurring and dissenting opinion.



